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(3) forbearance from applying such provision
or regulation is consistent with the public in-
terest.

(b) Competitive effect to be weighed

In making the determination under subsection
(a)(3) of this section, the Commission shall con-
sider whether forbearance from enforcing the
provision or regulation will promote competi-
tive market conditions, including the extent to
which such forbearance will enhance competi-
tion among providers of telecommunications
services. If the Commission determines that
such forbearance will promote competition
among providers of telecommunications serv-
ices, that determination may be the basis for a
Commission finding that forbearance is in the
public interest.

(c) Petition for forbearance

Any telecommunications carrier, or class of
telecommunications carriers, may submit a pe-
tition to the Commission requesting that the
Commission exercise the authority granted
under this section with respect to that carrier or
those carriers, or any service offered by that
carrier or carriers. Any such petition shall be
deemed granted if the Commission does not deny
the petition for failure to meet the requirements
for forbearance under subsection (a) of this sec-
tion within one year after the Commission re-
ceives it, unless the one-year period is extended
by the Commission. The Commission may ex-
tend the initial one-year period by an additional
90 days if the Commission finds that an exten-
sion is necessary to meet the requirements of
subsection (a) of this section. The Commission
may grant or deny a petition in whole or in part
and shall explain its decision in writing.

(d) Limitation

Except as provided in section 251(f) of this
title, the Commission may not forbear from ap-
plying the requirements of section 251(c) or 271
of this title under subsection (a) of this section
until it determines that those requirements
have been fully implemented.

(e) State enforcement after Commission forbear-
ance

A State commission may not continue to
apply or enforce any provision of this chapter
that the Commission has determined to forbear
from applying under subsection (a) of this sec-
tion.

(June 19, 1934, ch. 652, title I, §10, as added Pub.
L. 104-104, title IV, §401, Feb. 8, 1996, 110 Stat.
128.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (e), was
in the original ‘‘this Act’’, meaning act June 19, 1934,
ch. 652, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
section 609 of this title and Tables.

§161. Regulatory reform

(a) Biennial review of regulations

In every even-numbered year (beginning with
1998), the Commission—

(1) shall review all regulations issued under

this chapter in effect at the time of the review
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that apply to the operations or activities of
any provider of telecommunications service;
and

(2) shall determine whether any such regula-
tion is no longer necessary in the public inter-
est as the result of meaningful economic com-
petition between providers of such service.

(b) Effect of determination

The Commission shall repeal or modify any
regulation it determines to be no longer nec-
essary in the public interest.

(June 19, 1934, ch. 652, title I, §11, as added Pub.
L. 104-104, title IV, §402(a), Feb. 8, 1996, 110 Stat.
129.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

§ 162. Additional research authorities of the FCC

In order to carry out the purposes of this chap-
ter, the Commission may—

(1) undertake research and development
work in connection with any matter in rela-
tion to which the Commission has jurisdic-
tion; and

(2) promote the carrying out of such re-
search and development by others, or other-
wise to arrange for such research and develop-
ment to be carried out by others.

(June 19, 1934, ch. 652, title I, §12, as added Pub.
L. 111-358, title VIII, §803, Jan. 4, 2011, 124 Stat.
4043.)

SUBCHAPTER II—-COMMON CARRIERS
PART I—COMMON CARRIER REGULATION

§201. Service and charges

(a) It shall be the duty of every common car-
rier engaged in interstate or foreign commu-
nication by wire or radio to furnish such com-
munication service upon reasonable request
therefor; and, in accordance with the orders of
the Commission, in cases where the Commis-
sion, after opportunity for hearing, finds such
action necessary or desirable in the public inter-
est, to establish physical connections with other
carriers, to establish through routes and charges
applicable thereto and the divisions of such
charges, and to establish and provide facilities
and regulations for operating such through
routes.

(b) All charges, practices, classifications, and
regulations for and in connection with such
communication service, shall be just and reason-
able, and any such charge, practice, classifica-
tion, or regulation that is unjust or unreason-
able is declared to be unlawful: Provided, That
communications by wire or radio subject to this
chapter may be classified into day, night, re-
peated, unrepeated, letter, commercial, press,
Government, and such other classes as the Com-
mission may decide to be just and reasonable,
and different charges may be made for the dif-
ferent classes of communications: Provided fur-
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ther, That nothing in this chapter or in any
other provision of law shall be construed to pre-
vent a common carrier subject to this chapter
from entering into or operating under any con-
tract with any common carrier not subject to
this chapter, for the exchange of their services,
if the Commission is of the opinion that such
contract is not contrary to the public interest:
Provided further, That nothing in this chapter or
in any other provision of law shall prevent a
common carrier subject to this chapter from
furnishing reports of positions of ships at sea to
newspapers of general circulation, either at a
nominal charge or without charge, provided the
name of such common carrier is displayed along
with such ship position reports. The Commission
may prescribe such rules and regulations as may
be necessary in the public interest to carry out
the provisions of this chapter.

(June 19, 1934, ch. 6562, title II, §201, 48 Stat. 1070;
May 31, 1938, ch. 296, 52 Stat. 588.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1938—Subsec. (b). Act May 31, 1938, inserted proviso
relating to reports of positions of ships at sea.

TELEPHONE RATES FOR MEMBERS OF ARMED FORCES
DEPLOYED ABROAD

Pub. L. 109459, §2, Dec. 22, 2006, 120 Stat. 3399, pro-
vided that:

‘“(a) IN GENERAL.—The Federal Communications
Commission shall take such action as may be necessary
to reduce the cost of calling home for Armed Forces
personnel who are stationed outside the United States
under official military orders or deployed outside the
United States in support of military operations, train-
ing exercises, or other purposes as approved by the Sec-
retary of Defense, including the reduction of such costs
through the waiver of government fees, assessments, or
other charges for such calls. The Commission may not
regulate rates in order to carry out this section.

““(b) FACTORS T0o CONSIDER.—In taking the action de-
scribed in subsection (a), the Commission, in coordina-
tion with the Department of Defense and the Depart-
ment of State, shall—

‘(1) evaluate and analyze the costs to Armed
Forces personnel of such telephone calls to and from
American military bases abroad;

‘(2) evaluate methods of reducing the rates imposed
on such calls, including deployment of new tech-
nology such as voice over Internet protocol or other
Internet protocol technology;

‘(3) encourage telecommunications carriers (as de-
fined in section 3(44) of the Communications Act of
1934 (47 U.S.C. 153(44) [now 153(51)])) to adopt flexible
billing procedures and policies for Armed Forces per-
sonnel and their dependents for telephone calls to and
from such Armed Forces personnel; and

‘“(4) seek agreements with foreign governments to
reduce international surcharges on such telephone
calls.

‘‘(c) DEFINITIONS.—In this section:

‘(1) ARMED FORCES.—The term ‘Armed Forces’ has
the meaning given that term by section 2101(2) of
title 5, United States Code.

‘“(2) MILITARY BASE.—The term ‘military base’ in-
cludes official duty stations to include vessels,
whether such vessels are in port or underway outside
of the United States.”
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Pub. L. 102-538, title II, §213, Oct. 27, 1992, 106 Stat.
3545, which required the Federal Communications Com-
mission to make efforts to reduce telephone rates for
Armed Forces personnel in certain countries, was re-
pealed by Pub. L. 109-459, §3, Dec. 22, 2006, 120 Stat. 3400.

§202. Discriminations and preferences
(a) Charges, services, etc.

It shall be unlawful for any common carrier to
make any unjust or unreasonable discrimination
in charges, practices, classifications, regula-
tions, facilities, or services for or in connection
with like communication service, directly or in-
directly, by any means or device, or to make or
give any undue or unreasonable preference or
advantage to any particular person, class of per-
sons, or locality, or to subject any particular
person, class of persons, or locality to any undue
or unreasonable prejudice or disadvantage.

(b) Charges or services included

Charges or services, whenever referred to in
this chapter, include charges for, or services in
connection with, the use of common carrier
lines of communication, whether derived from
wire or radio facilities, in chain broadcasting or
incidental to radio communication of any kind.

(c) Penalty

Any carrier who knowingly violates the provi-
sions of this section shall forfeit to the United
States the sum of $6,000 for each such offense
and $300 for each and every day of the continu-
ance of such offense.

(June 19, 1934, ch. 652, title II, §202, 48 Stat. 1070;
Pub. L. 86-751, Sept. 13, 1960, 74 Stat. 888; Pub. L.
101-239, title III, §3002(a), Dec. 19, 1989, 103 Stat.
2131.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1989—Subsec. (c¢). Pub. L. 101-239 substituted ‘$6,000”
for <‘$5600”’ and ‘‘$300”’ for ‘$25”°.

1960—Subsec. (b). Pub. L. 86-751 substituted ‘‘common
carrier lines of communication, whether derived from
wire or radio facilities,” for ‘‘wires’’.

§ 203. Schedules of charges
(a) Filing; public display

Every common carrier, except connecting car-
riers, shall, within such reasonable time as the
Commission shall designate, file with the Com-
mission and print and keep open for public in-
spection schedules showing all charges for itself
and its connecting carriers for interstate and
foreign wire or radio communication between
the different points on its own system, and be-
tween points on its own system and points on
the system of its connecting carriers or points
on the system of any other carrier subject to
this chapter when a through route has been es-
tablished, whether such charges are joint or sep-
arate, and showing the classifications, practices,
and regulations affecting such charges. Such
schedules shall contain such other information,
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and be printed in such form, and be posted and
kept open for public inspection in such places,
as the Commission may by regulation require,
and each such schedule shall give notice of its
effective date; and such common carrier shall
furnish such schedules to each of its connecting
carriers, and such connecting carriers shall keep
such schedules open for inspection in such pub-
lic places as the Commission may require.

(b) Changes in schedule; discretion of Commis-

sion to modify requirements

(1) No change shall be made in the charges,
classifications, regulations, or practices which
have been so filed and published except after one
hundred and twenty days notice to the Commis-
sion and to the public, which shall be published
in such form and contain such information as
the Commission may by regulations prescribe.

(2) The Commission may, in its discretion and
for good cause shown, modify any requirement
made by or under the authority of this section
either in particular instances or by general
order applicable to special circumstances or
conditions except that the Commission may not
require the notice period specified in paragraph
(1) to be more than one hundred and twenty
days.

(c¢) Overcharges and rebates

No carrier, unless otherwise provided by or
under authority of this chapter, shall engage or
participate in such communication unless sched-
ules have been filed and published in accordance
with the provisions of this chapter and with the
regulations made thereunder; and no carrier
shall (1) charge, demand, collect, or receive a
greater or less or different compensation for
such communication, or for any service in con-
nection therewith, between the points named in
any such schedule than the charges specified in
the schedule then in effect, or (2) refund or
remit by any means or device any portion of the
charges so specified, or (3) extend to any person
any privileges or facilities in such communica-
tion, or employ or enforce any classifications,
regulations, or practices affecting such charges,
except as specified in such schedule.

(d) Rejection or refusal

The Commission may reject and refuse to file
any schedule entered for filing which does not
provide and give lawful notice of its effective
date. Any schedule so rejected by the Commis-
sion shall be void and its use shall be unlawful.
(e) Penalty for violations

In case of failure or refusal on the part of any
carrier to comply with the provisions of this
section or of any regulation or order made by
the Commission thereunder, such carrier shall
forfeit to the United States the sum of $6,000 for
each such offense, and $300 for each and every
day of the continuance of such offense.

(June 19, 1934, ch. 6562, title II, §203, 48 Stat. 1070;
Pub. L. 94-376, §1, Aug. 4, 1976, 90 Stat. 1080; Pub.
L. 101-239, title III, §3002(b), Dec. 19, 1989, 103
Stat. 2131; Pub. L. 101-396, §7, Sept. 28, 1990, 104
Stat. 850.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (c), was
in the original ‘‘this Act’’, meaning act June 19, 1934,
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ch. 6562, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
section 609 of this title and Tables.
AMENDMENTS

1990—Subsec. (b). Pub. L. 101-396 substituted ‘‘one
hundred and twenty days’ for ‘‘ninety days’ in pars. (1)
and (2).

1989—Subsec. (e). Pub. L. 101-239 substituted ‘‘$6,000”
for ‘$500”” and ‘‘$300”" for ‘‘$25”".

1976—Subsec. (b). Pub. L. 94-376 designated existing
provisions as par. (1), substituted ‘‘after ninety days
notice” for ‘“‘after thirty days’ notice’’, and struck out
provision that the Commission may, in its discretion
and for good cause shown, modify the requirements
made by or under authority of this section in particu-
lar instances or by a general order applicable to special
circumstances or conditions, and added par. (2).

§204. Hearings on new charges; suspension pend-
ing hearing; refunds; duration of hearing; ap-
peal of order concluding hearing

(a)(1) Whenever there is filed with the Com-
mission any new or revised charge, classifica-
tion, regulation, or practice, the Commission
may either upon complaint or upon its own ini-
tiative without complaint, upon reasonable no-
tice, enter upon a hearing concerning the law-
fulness thereof; and pending such hearing and
the decision thereon the Commission, upon de-
livering to the carrier or carriers affected there-
by a statement in writing of its reasons for such
suspension, may suspend the operation of such
charge, classification, regulation, or practice, in
whole or in part but not for a longer period than
five months beyond the time when it would
otherwise go into effect; and after full hearing
the Commission may make such order with ref-
erence thereto as would be proper in a proceed-
ing initiated after such charge, classification,
regulation, or practice had become effective. If
the proceeding has not been concluded and an
order made within the period of the suspension,
the proposed new or revised charge, classifica-
tion, regulation, or practice shall go into effect
at the end of such period; but in case of a pro-
posed charge for a new service or a revised
charge, the Commission may by order require
the interested carrier or carriers to keep accu-
rate account of all amounts received by reason
of such charge for a new service or revised
charge, specifying by whom and in whose behalf
such amounts are paid, and upon completion of
the hearing and decision may by further order
require the interested carrier or carriers to re-
fund, with interest, to the persons in whose be-
half such amounts were paid, such portion of
such charge for a new service or revised charges
as by its decision shall be found not justified. At
any hearing involving a new or revised charge,
or a proposed new or revised charge, the burden
of proof to show that the new or revised charge,
or proposed charge, is just and reasonable shall
be upon the carrier, and the Commission shall
give to the hearing and decision of such ques-
tions preference over all other questions pending
before it and decide the same as speedily as pos-
sible.

(2)(A) Except as provided in subparagraph (B),
the Commission shall, with respect to any hear-
ing under this section, issue an order concluding
such hearing within 5 months after the date that
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the charge, classification, regulation, or prac-
tice subject to the hearing becomes effective.

(B) The Commission shall, with respect to any
such hearing initiated prior to November 3, 1988,
issue an order concluding the hearing not later
than 12 months after November 3, 1988.

(C) Any order concluding a hearing under this
section shall be a final order and may be ap-
pealed under section 402(a) of this title.

(3) A local exchange carrier may file with the
Commission a new or revised charge, classifica-
tion, regulation, or practice on a streamlined
basis. Any such charge, classification, regula-
tion, or practice shall be deemed lawful and
shall be effective 7 days (in the case of a reduc-
tion in rates) or 15 days (in the case of an in-
crease in rates) after the date on which it is
filed with the Commission unless the Commis-
sion takes action under paragraph (1) before the
end of that 7-day or 15-day period, as is appro-
priate.

(b) Notwithstanding the provisions of sub-
section (a) of this section, the Commission may
allow part of a charge, classification, regulation,
or practice to go into effect, based upon a writ-
ten showing by the carrier or carriers affected,
and an opportunity for written comment there-
on by affected persons, that such partial author-
ization is just, fair, and reasonable. Addition-
ally, or in combination with a partial authoriza-
tion, the Commission, upon a similar showing,
may allow all or part of a charge, classification,
regulation, or practice to go into effect on a
temporary basis pending further order of the
Commission. Authorizations of temporary new
or increased charges may include an accounting
order of the type provided for in subsection (a)
of this section.

(June 19, 1934, ch. 6562, title II, §204, 48 Stat. 1071;
Pub. L. 94376, §2, Aug. 4, 1976, 90 Stat. 1080; Pub.
L. 100-594, §8(b), Nov. 3, 1988, 102 Stat. 3023; Pub.
L. 102-538, title II, §203, Oct. 27, 1992, 106 Stat.
3542; Pub. L. 104-104, title IV, §402(b)(1)(A), Feb.
8, 1996, 110 Stat. 129.)

AMENDMENTS

1996—Subsec. (a)(2)(A). Pub. L. 104-104, §402(b)(1)(A)(1),
(ii), substituted ‘‘such hearing within 5 months’ for
‘“‘such hearing within 12 months’’ and struck out before
period at end *‘, or within 15 months after such date if
the hearing raises questions of fact of such extraor-
dinary complexity that the questions cannot be re-
solved within 12 months”’.

Subsec. (a)(3). Pub. L. 104-104, §402(b)(1)(A)(iii), added
par. (3).

1992—Subsec. (a)(1). Pub. L. 102-538 substituted ‘‘a re-
vised charge’ for ‘‘an increased charge’ after ‘‘a pro-
posed charge for a new service or”’, ‘‘or revised” for ‘‘or
increased’ before ‘‘charge, specifying by whom and in
whose behalf”’, ‘‘revised charges” for ‘‘increased
charges’ before ‘‘as by its decision shall be found not
justified”’, ‘‘new or revised charge, or a proposed new or
revised charge” for ‘‘charge increased, or sought to be
increased’” before ‘‘, burden of proof to show’, and
‘“‘new or revised charge’ for ‘‘increased charge’’ before
‘“, or proposed charge, is just and reasonable’’.

1988—Subsec. (a). Pub. L. 100-594 designated existing
provisions as par. (1) and added par. (2).

1976—Subsec. (a). Pub. L. 94-376 designated existing
provisions as subsec. (a), substituted ‘‘any new or re-
vised charge’ for ‘‘any new charge’, ‘“‘in whole or in
part but not for a longer period than five months’’ for
“but not for a longer period than three months’’, ‘‘after
such charge, classification, regulation, or practice had
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become effective’ for ‘‘after it had become effective’’,
‘‘the proposed new or revised charge’ for ‘‘the proposed
change of charge’’, ‘“‘but in case of a proposed charge for
a new service or an increased charge’ for ‘‘but in case
of a proposed increased charge’, ‘‘by reason of such
charge for a new service or increased charge’ for ‘‘by
reason of such increase’, ‘‘such portion of such charge
for a new service or increased charges’ for ‘‘such por-
tion of such increased charges’, ‘“‘burden of proof to
show that the increased charge, or proposed charge’ for
‘““burden of proof to show that the increased charge, or
proposed increased charge’, and struck out ‘‘after the
organization of the Commission’ before ‘‘the burden of
proof.”
Subsec. (b). Pub. L. 94-376 added subsec. (b).

EFFECTIVE DATE OF 1996 AMENDMENT

Section 402(b)(4) of Pub. L. 104-104 provided that:
“The amendments made by paragraph (1) of this sub-
section [amending this section and section 208 of this
title] shall apply with respect to any charge, classifica-
tion, regulation, or practice filed on or after one year
after the date of enactment of this Act [Feb. 8, 1996].”

FORBEARANCE AUTHORITY NOT LIMITED

Section 402(b)(3) of Pub. L. 104-104 provided that:
‘““Nothing in this subsection [amending this section and
section 208 of this title and enacting provisions set out
as notes under this section and section 214 of this title]
shall be construed to limit the authority of the Com-
mission to waive, modify, or forbear from applying any
of the requirements to which reference is made in para-
graph (1) [amending this section and section 208 of this
title] under any other provision of this Act [see Short
Title of 1996 Amendment note set out under section 609
of this title] or other law.”

§205. Commission authorized to prescribe just
and reasonable charges; penalties for viola-
tions

(a) Whenever, after full opportunity for hear-
ing, upon a complaint or under an order for in-
vestigation and hearing made by the Commis-
sion on its own initiative, the Commission shall
be of opinion that any charge, classification,
regulation, or practice of any carrier or carriers
is or will be in violation of any of the provisions
of this chapter, the Commission is authorized
and empowered to determine and prescribe what
will be the just and reasonable charge or the
maximum or minimum, or maximum and mini-
mum, charge or charges to be thereafter ob-
served, and what classification, regulation, or
practice is or will be just, fair, and reasonable,
to be thereafter followed, and to make an order
that the carrier or carriers shall cease and de-
sist from such violation to the extent that the
Commission finds that the same does or will
exist, and shall not thereafter publish, demand,
or collect any charge other than the charge so
prescribed, or in excess of the maximum or less
than the minimum so prescribed, as the case
may be, and shall adopt the classification and
shall conform to and observe the regulation or
practice so prescribed.

(b) Any carrier, any officer, representative, or
agent of a carrier, or any receiver, trustee, les-
see, or agent of either of them, who knowingly
fails or neglects to obey any order made under
the provisions of this section shall forfeit to the
United States the sum of $12,000 for each offense.
Every distinct violation shall be a separate of-
fense, and in case of continuing violation each
day shall be deemed a separate offense.
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(June 19, 1934, ch. 6562, title II, §205, 48 Stat. 1072;
Pub. L. 101-239, title III, §3002(c), Dec. 19, 1989,
103 Stat. 2131.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1989—Subsec. (b). Pub. L. 101-239 substituted *‘$12,000”
for *°$1,000".

§206. Carriers’ liability for damages

In case any common carrier shall do, or cause
or permit to be done, any act, matter, or thing
in this chapter prohibited or declared to be un-
lawful, or shall omit to do any act, matter, or
thing in this chapter required to be done, such
common carrier shall be liable to the person or
persons injured thereby for the full amount of
damages sustained in consequence of any such
violation of the provisions of this chapter, to-
gether with a reasonable counsel or attorney’s
fee, to be fixed by the court in every case of re-
covery, which attorney’s fee shall be taxed and
collected as part of the costs in the case.

(June 19, 1934, ch. 652, title II, §206, 48 Stat. 1072.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

§207. Recovery of damages

Any person claiming to be damaged by any
common carrier subject to the provisions of this
chapter may either make complaint to the Com-
mission as hereinafter provided for, or may
bring suit for the recovery of the damages for
which such common carrier may be liable under
the provisions of this chapter, in any district
court of the United States of competent juris-
diction; but such person shall not have the right
to pursue both such remedies.

(June 19, 1934, ch. 652, title II, §207, 48 Stat. 1073.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

§208. Complaints to Commission; investigations;
duration of investigation; appeal of order
concluding investigation

(a) Any person, any body politic, or municipal
organization, or State commission, complaining
of anything done or omitted to be done by any
common carrier subject to this chapter, in con-
travention of the provisions thereof, may apply
to said Commission by petition which shall
briefly state the facts, whereupon a statement
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of the complaint thus made shall be forwarded
by the Commission to such common carrier, who
shall be called upon to satisfy the complaint or
to answer the same in writing within a reason-
able time to be specified by the Commission. If
such common carrier within the time specified
shall make reparation for the injury alleged to
have been caused, the common carrier shall be
relieved of liability to the complainant only for
the particular violation of law thus complained
of. If such carrier or carriers shall not satisfy
the complaint within the time specified or there
shall appear to be any reasonable ground for in-
vestigating said complaint, it shall be the duty
of the Commission to investigate the matters
complained of in such manner and by such
means as it shall deem proper. No complaint
shall at any time be dismissed because of the ab-
sence of direct damage to the complaint.

(b)(1) Except as provided in paragraph (2), the
Commission shall, with respect to any investiga-
tion under this section of the lawfulness of a
charge, classification, regulation, or practice,
issue an order concluding such investigation
within 5 months after the date on which the
complaint was filed.

(2) The Commission shall, with respect to any
such investigation initiated prior to November
3, 1988, issue an order concluding the investiga-
tion not later than 12 months after November 3,
1988.

(3) Any order concluding an investigation
under paragraph (1) or (2) shall be a final order
and may be appealed under section 402(a) of this
title.

(June 19, 1934, ch. 652, title II, §208, 48 Stat. 1073;
Pub. L. 100-594, §8(c), Nov. 3, 1988, 102 Stat. 3023;
Pub. L. 104-104, title IV, §402(b)(1)(B), Feb. 8,
1996, 110 Stat. 129.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1996—Subsec. (b)(1). Pub. L. 104-104 substituted ‘‘such
investigation within 5 months’ for ‘‘such investigation
within 12 months’ and struck out before period at end
¢, or within 15 months after such date if the investiga-
tion raises questions of fact of such extraordinary com-
plexity that the questions cannot be resolved within 12
months’’.

1988—Pub. L. 100-594 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-104 applicable with re-
spect to any charge, classification, regulation, or prac-
tice filed on or after one year after Feb. 8, 1996, see sec-
tion 402(b)(4) of Pub. L. 104-104, set out as a note under
section 204 of this title.

FORBEARANCE AUTHORITY NOT LIMITED

Nothing in amendment by Pub. L. 104-104 to be con-
strued to limit authority of Commission to waive, mod-
ify, or forbear from applying certain requirements, see
section 402(b)(3) of Pub. L. 104-104, set out as a note
under section 204 of this title.
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§209. Orders for payment of money

If, after hearing on a complaint, the Commis-
sion shall determine that any party complain-
ant is entitled to an award of damages under the
provisions of this chapter, the Commission shall
make an order directing the carrier to pay to
the complainant the sum to which he is entitled
on or before a day named.

(June 19, 1934, ch. 652, title II, §209, 48 Stat. 1073.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

§210. Franks and passes; free service to govern-
mental agencies in connection with national
defense

(a) Nothing in this chapter or in any other
provision of law shall be construed to prohibit
common carriers from issuing or giving franks
to, or exchanging franks with each other for the
use of, their officers, agents, employees, and
their families, or, subject to such rules as the
Commission may prescribe, from issuing, giving,
or exchanging franks and passes to or with other
common carriers not subject to the provisions of
this chapter, for the use of their officers, agents,
employees, and their families. The term ‘‘em-
ployees’, as used in this section, shall include
furloughed, pensioned, and superannuated em-
ployees.

(b) Nothing in this chapter or in any other
provision of law shall be construed to prohibit
common carriers from rendering to any agency
of the Government free service in connection
with the preparation for the national defense:
Provided, That such free service may be rendered
only in accordance with such rules and regula-
tions as the Commission may prescribe therefor.

(June 19, 1934, ch. 652, title II, §210, 48 Stat. 1073;
June 25, 1940, ch. 422, 54 Stat. 570.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

AMENDMENTS

1940—Act June 25, 1940, designated existing provisions
as subsec. (a) and added subsec. (b).

§211. Contracts of carriers; filing with Commis-
sion

(a) Every carrier subject to this chapter shall
file with the Commission copies of all contracts,
agreements, or arrangements with other car-
riers, or with common carriers not subject to
the provisions of this chapter, in relation to any
traffic affected by the provisions of this chapter
to which it may be a party.

(b) The Commission shall have authority to
require the filing of any other contracts of any
carrier, and shall also have authority to exempt
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any carrier from submitting copies of such
minor contracts as the Commission may deter-
mine.
(June 19, 1934, ch. 652, title II, §211, 48 Stat. 1073.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-

plete classification of this Act to the Code, see section
609 of this title and Tables.

§ 212, Interlocking directorates; officials dealing
in securities

It shall be unlawful for any person to hold the
position of officer or director of more than one
carrier subject to this chapter, unless such hold-
ing shall have been authorized by order of the
Commission, upon due showing in form and
manner prescribed by the Commission, that nei-
ther public nor private interests will be ad-
versely affected thereby: Provided, That the
Commission may authorize persons to hold the
position of officer or director in more than one
such carrier, without regard to the requirements
of this section, where it has found that one of
the two or more carriers directly or indirectly
owns more than 50 per centum of the stock of
the other or others, or that 50 per centum or
more of the stock of all such carriers is directly
or indirectly owned by the same person. After
this section takes effect it shall be unlawful for
any officer or director of any carrier subject to
this chapter to receive for his own benefit di-
rectly or indirectly, any money or thing of value
in respect of negotiation, hypothecation, or sale
of any securities issued or to be issued by such
carrier, or to share in any of the proceeds there-
of, or to participate in the making or paying of
any dividends of such carriers from any funds
properly included in capital account.

(June 19, 1934, ch. 652, title II, §212, 48 Stat. 1074;
Aug. 2, 1956, ch. 874, §1, 70 Stat. 931, Pub. L.
103-414, title III, §304(a)(2), Oct. 25, 1994, 108 Stat.
4296.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

AMENDMENTS

1994—Pub. L. 103414 substituted ‘It shall’’ for ‘‘After
sixty days from June 19, 1934, it shall”.

1956—Act Aug. 2, 1956, inserted proviso that Commis-
sion may authorize persons to hold position of officer
or director in more than one carrier, where carrier
owns more than 50 percent of the stock of the other
carriers, or that 50 percent or more of the stock of all
such carriers is owned by the same person, struck out
“such” before ‘‘carrier” in sentence after proviso, in-
serted ‘‘subject to this chapter” after that word, and
substituted ‘‘carriers’ for ‘“‘carrier’’ toward end of said
sentence.

§ 213. Valuation of property of carrier
(a) Hearing

The Commission may from time to time, as
may be necessary for the proper administration
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of this chapter, and after opportunity for hear-
ing, make a valuation of all or of any part of the
property owned or used by any carrier subject to
this chapter, as of such date as the Commission
may fix.

(b) Inventory

The Commission may at any time require any
such carrier to file with the Commission an in-
ventory of all or of any part of the property
owned or used by said carrier, which inventory
shall show the units of said property classified
in such detail, and in such manner, as the Com-
mission shall direct, and shall show the esti-
mated cost of reproduction new of said units,
and their reproduction cost new less deprecia-
tion, as of such date as the Commission may di-
rect; and such carrier shall file such inventory
within such reasonable time as the Commission
by order shall require.

(¢) Original cost

The Commission may at any time require any
such carrier to file with the Commission a state-
ment showing the original cost at the time of
dedication to the public use of all or of any part
of the property owned or used by said carrier.
For the showing of such original cost said prop-
erty shall be classified, and the original cost
shall be defined, in such manner as the Commis-
sion may prescribe; and if any part of such cost
cannot be determined from accounting or other
records, the portion of the property for which
such cost cannot be determined shall be re-
ported to the Commission; and, if the Commis-
sion shall so direct, the original cost thereof
shall be estimated in such manner as the Com-
mission may prescribe. If the carrier owning the
property at the time such original cost is re-
ported shall have paid more or less than the
original cost to acquire the same, the amount of
such cost of acquisition, and any facts which the
Commission may require in connection there-
with, shall be reported with such original cost.
The report made by a carrier under this sub-
section shall show the source or sources from
which the original cost reported was obtained,
and such other information as to the manner in
which the report was prepared, as the Commis-
sion shall require.

(d) Easement, license or franchise

Nothing shall be included in the original cost
reported for the property of any carrier under
subsection (c¢) of this section on account of any
easement, license, or franchise granted by the
United States or by any State or political sub-
division thereof, beyond the reasonable nec-
essary expense lawfully incurred in obtaining
such easement, license, or franchise from the
public authority aforesaid, which expense shall
be reported separately from all other costs in
such detail as the Commission may require; and
nothing shall be included in any valuation of the
property of any carrier made by the Commission
on account of any such easement, license, or
franchise, beyond such reasonable necessary ex-
pense lawfully incurred as aforesaid.

(e) Improvements; changes in condition

The Commission shall keep itself informed of
all new construction, extensions, improvements,
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retirements, or other changes in the condition,
quantity, use, and classification of the property
of common carriers, and of the cost of all addi-
tions and betterments thereto and of all changes
in the investment therein, and may keep itself
informed of current changes in costs and values
of carrier properties.

(f) Additional information; access to records and

data

For the purpose of enabling the Commission to
make a valuation of any of the property of any
such carrier, or to find the original cost of such
property, or to find any other facts concerning
the same which are required for use by the Com-
mission, it shall be the duty of each such carrier
to furnish to the Commission, within such rea-
sonable time as the Commission may order, any
information with respect thereto which the
Commission may by order require, including
copies of maps, contracts, reports of engineers,
and other data, records, and papers, and to grant
to all agents of the Commission free access to
its property and its accounts, records, and
memoranda whenever and wherever requested
by any such duly authorized agent, and to co-
operate with and aid the Commission in the
work of making any such valuation or finding in
such manner and to such extent as the Commis-
sion may require and direct, and all rules and
regulations made by the Commission for the
purpose of administering this section shall have
the full force and effect of law. Unless otherwise
ordered by the Commission, with the reasons
therefor, the records and data of the Commis-
sion shall be open to the inspection and exam-
ination of the public. The Commission, in mak-
ing any such valuation, shall be free to adopt
any method of valuation which shall be lawful.
(g) State commissions

Nothing in this section shall impair or dimin-
ish the powers of any State commission.

(June 19, 1934, ch. 652, title II, §213, 48 Stat. 1074;
Pub. L. 103-414, title III, §304(a)(3), Oct. 25, 1994,
108 Stat. 4296.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1994—Subsecs. (g), (h). Pub. L. 103-414 redesignated
subsec. (h) as (g) and struck out former subsec. (g)
which read as follows: ‘“‘Notwithstanding any provision
of this chapter the Interstate Commerce Commission,
if requested to do so by the Commission, shall com-
plete, at the earliest practicable date, such valuations
of properties of carriers subject to this chapter as are
now in progress, and shall thereafter transfer to the
Commission the records relating thereto.”

§214. Extension of lines or discontinuance of
service; certificate of public convenience and
necessity

(a) Exceptions; temporary or emergency service
or discontinuance of service; changes in
plant, operation or equipment

No carrier shall undertake the construction of

a new line or of an extension of any line, or shall
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acquire or operate any line, or extension there-
of, or shall engage in transmission over or by
means of such additional or extended line, un-
less and until there shall first have been ob-
tained from the Commission a certificate that
the present or future public convenience and ne-
cessity require or will require the construction,
or operation, or construction and operation, of
such additional or extended line: Provided, That
no such certificate shall be required under this
section for the construction, acquisition, or op-
eration of (1) a line within a single State unless
such line constitutes part of an interstate line,
(2) local, branch, or terminal lines not exceeding
ten miles in length, or (3) any line acquired
under section 221 of this title: Provided further,
That the Commission may, upon appropriate re-
quest being made, authorize temporary or emer-
gency service, or the supplementing of existing
facilities, without regard to the provisions of
this section. No carrier shall discontinue, re-
duce, or impair service to a community, or part
of a community, unless and until there shall
first have been obtained from the Commission a
certificate that neither the present nor future
public convenience and necessity will be ad-
versely affected thereby; except that the Com-
mission may, upon appropriate request being
made, authorize temporary or emergency dis-
continuance, reduction, or impairment of serv-
ice, or partial discontinuance, reduction, or im-
pairment of service, without regard to the provi-
sions of this section. As used in this section the
term ‘‘line”” means any channel of communica-
tion established by the use of appropriate equip-
ment, other than a channel of communication
established by the interconnection of two or
more existing channels: Provided, however, That
nothing in this section shall be construed to re-
quire a certificate or other authorization from
the Commission for any installation, replace-
ment, or other changes in plant, operation, or
equipment, other than new construction, which
will not impair the adequacy or quality of serv-
ice provided.

(b) Notification of Secretary of Defense, Sec-

retary of State, and State Governor

Upon receipt of an application for any such
certificate, the Commission shall cause notice
thereof to be given to, and shall cause a copy of
such application to be filed with, the Secretary
of Defense, the Secretary of State (with respect
to such applications involving service to foreign
points), and the Governor of each State in which
such line is proposed to be constructed, ex-
tended, acquired, or operated, or in which such
discontinuance, reduction, or impairment of
service is proposed, with the right to those noti-
fied to be heard; and the Commission may re-
quire such published notice as it shall deter-
mine.

(c) Approval or disapproval; injunction

The Commission shall have power to issue
such certificate as applied for, or to refuse to
issue it, or to issue it for a portion or portions
of a line, or extension thereof, or discontinu-
ance, reduction, or impairment of service, de-
scribed in the application, or for the partial ex-
ercise only of such right or privilege, and may
attach to the issuance of the certificate such
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terms and conditions as in its judgment the pub-
lic convenience and necessity may require. After
issuance of such certificate, and not before, the
carrier may, without securing approval other
than such certificate, comply with the terms
and conditions contained in or attached to the
issuance of such certificate and proceed with the
construction, extension, acquisition, operation,
or discontinuance, reduction, or impairment of
service covered thereby. Any construction, ex-
tension, acquisition, operation, discontinuance,
reduction, or impairment of service contrary to
the provisions of this section may be enjoined
by any court of competent jurisdiction at the
suit of the United States, the Commission, the
State commission, any State affected, or any
party in interest.

(d) Order of Commission; hearing; penalty

The Commission may, after full opportunity
for hearing, in a proceeding upon complaint or
upon its own initiative without complaint, au-
thorize or require by order any carrier, party to
such proceeding, to provide itself with adequate
facilities for the expeditious and efficient per-
formance of its service as a common carrier and
to extend its line or to establish a public office;
but no such authorization or order shall be made
unless the Commission finds, as to such provi-
sion of facilities, as to such establishment of
public offices, or as to such extension, that it is
reasonably required in the interest of public
convenience and necessity, or as to such exten-
sion or facilities that the expense involved
therein will not impair the ability of the carrier
to perform its duty to the public. Any carrier
which refuses or neglects to comply with any
order of the Commission made in pursuance of
this subsection shall forfeit to the United States
$1,200 for each day during which such refusal or
neglect continues.

(e) Provision of universal service
(1) Eligible telecommunications carriers

A common carrier designated as an eligible
telecommunications carrier under paragraph
(2), (3), or (6) shall be eligible to receive uni-
versal service support in accordance with sec-
tion 254 of this title and shall, throughout the
service area for which the designation is re-
ceived—

(A) offer the services that are supported by
Federal universal service support mecha-
nisms under section 254(c) of this title, ei-
ther using its own facilities or a combina-
tion of its own facilities and resale of an-
other carrier’s services (including the serv-
ices offered by another eligible tele-
communications carrier); and

(B) advertise the availability of such serv-
ices and the charges therefor using media of
general distribution.

(2) Designation of eligible telecommunications
carriers

A State commission shall upon its own mo-
tion or upon request designate a common car-
rier that meets the requirements of paragraph
(1) as an eligible telecommunications carrier
for a service area designated by the State
commission. Upon request and consistent with
the public interest, convenience, and neces-
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sity, the State commission may, in the case of
an area served by a rural telephone company,
and shall, in the case of all other areas, des-
ignate more than one common carrier as an el-
igible telecommunications carrier for a serv-
ice area designated by the State commission,
so long as each additional requesting carrier
meets the requirements of paragraph (1). Be-
fore designating an additional eligible tele-
communications carrier for an area served by
a rural telephone company, the State commis-
sion shall find that the designation is in the
public interest.

(3) Designation of eligible telecommunications

carriers for unserved areas

If no common carrier will provide the serv-
ices that are supported by Federal universal
service support mechanisms under section
254(c) of this title to an unserved community
or any portion thereof that requests such serv-
ice, the Commission, with respect to inter-
state services or an area served by a common
carrier to which paragraph (6) applies, or a
State commission, with respect to intrastate
services, shall determine which common car-
rier or carriers are best able to provide such
service to the requesting unserved community
or portion thereof and shall order such carrier
or carriers to provide such service for that un-
served community or portion thereof. Any car-
rier or carriers ordered to provide such service
under this paragraph shall meet the require-
ments of paragraph (1) and shall be designated
as an eligible telecommunications carrier for
that community or portion thereof.

(4) Relinquishment of universal service

A State commission (or the Commission in
the case of a common carrier designated under
paragraph (6)) shall permit an eligible tele-
communications carrier to relinquish its des-
ignation as such a carrier in any area served
by more than one eligible telecommunications
carrier. An eligible telecommunications car-
rier that seeks to relinquish its eligible tele-
communications carrier designation for an
area served by more than one eligible tele-
communications carrier shall give advance no-
tice to the State commission (or the Commis-
sion in the case of a common carrier des-
ignated under paragraph (6)) of such relin-
quishment. Prior to permitting a tele-
communications carrier designated as an eligi-
ble telecommunications carrier to cease pro-
viding universal service in an area served by
more than one eligible telecommunications
carrier, the State commaission (or the Commis-
sion in the case of a common carrier des-
ignated under paragraph (6)) shall require the
remaining eligible telecommunications carrier
or carriers to ensure that all customers served
by the relinquishing carrier will continue to
be served, and shall require sufficient notice
to permit the purchase or construction of ade-
quate facilities by any remaining eligible tele-
communications carrier. The State commis-
sion (or the Commission in the case of a com-
mon carrier designated under paragraph (6))
shall establish a time, not to exceed one year
after the State commission (or the Commis-
sion in the case of a common carrier des-
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ignated under paragraph (6)) approves such re-
linquishment under this paragraph, within
which such purchase or construction shall be
completed.

(5) “Service area” defined

The term ‘‘service area’ means a geographic
area established by a State commission (or the
Commission under paragraph (6)) for the pur-
pose of determining universal service obliga-
tions and support mechanisms. In the case of
an area served by a rural telephone company,
‘‘service area’ means such company’s ‘‘study
area’ unless and until the Commission and the
States, after taking into account recom-
mendations of a Federal-State Joint Board in-
stituted under section 410(c) of this title, es-
tablish a different definition of service area
for such company.

(6) Common carriers not subject to State com-
mission jurisdiction

In the case of a common carrier providing
telephone exchange service and exchange ac-
cess that is not subject to the jurisdiction of
a State commission, the Commission shall
upon request designate such a common carrier
that meets the requirements of paragraph (1)
as an eligible telecommunications carrier for
a service area designated by the Commission
consistent with applicable Federal and State
law. Upon request and consistent with the
public interest, convenience and necessity, the
Commission may, with respect to an area
served by a rural telephone company, and
shall, in the case of all other areas, designate
more than one common carrier as an eligible
telecommunications carrier for a service area
designated under this paragraph, so long as
each additional requesting carrier meets the
requirements of paragraph (1). Before des-
ignating an additional eligible telecommuni-
cations carrier for an area served by a rural
telephone company, the Commission shall find
that the designation is in the public interest.

(June 19, 1934, ch. 652, title II, §214, 48 Stat. 1075;
Mar. 6, 1943, ch. 10, §§2-5, 57 Stat. 11; Pub. L.
93-506, §1, Nov. 30, 1974, 88 Stat. 1577; Pub. L.
101-239, title III, §3002(d), Dec. 19, 1989, 103 Stat.
2131; Pub. L. 103-414, title III, §304(a)(4), Oct. 25,
1994, 108 Stat. 4296; Pub. L. 104-104, title I,
§102(a), Feb. 8, 1996, 110 Stat. 80; Pub. L. 105-125,
§1, Dec. 1, 1997, 111 Stat. 2540.)

AMENDMENTS

1997—Subsec. (e)(1). Pub. L. 105-125, §1(1), substituted
€(2), (3), or (6)” for *“(2) or (3).

Subsec. (e)(3). Pub. L. 105-125, §1(2), substituted
‘“‘interstate services or an area served by a common
carrier to which paragraph (6) applies’ for ‘‘interstate
services’’.

Subsec. (e)(4). Pub. L. 105-125, §1(3), inserted ‘‘(or the
Commission in the case of a common carrier designated
under paragraph (6))” after ‘‘State commission’ wher-
ever appearing.

Subsec. (e)(5). Pub. L. 105-125, §1(4), inserted ‘‘(or the
Commission under paragraph (6))” after ‘‘State com-
mission”.

Subsec. (e)(6). Pub. L. 105-125, §1(5), added par. (6).

1996—Subsec. (e). Pub. L. 104-104 added subsec. (e).

1994—Subsec. (a). Pub. L. 103-414 substituted ‘‘section
221> for ‘“‘section 221 or 222”°.

1989—Subsec. (d). Pub. L. 101-239 substituted *‘$1,200”
for “$100”".
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1974—Subsec. (b). Pub. L. 93-506 substituted ‘‘the Sec-
retary of Defense, the Secretary of State (with respect
to such applications involving service to foreign
points),” for ‘‘the Secretary of the Army, the Secretary
of the Navy,”.

1943—Subsec. (a). Act Mar. 6, 1943, §2, among other
changes inserted all after ‘‘no carrier shall dis-
continue”’, etc.

Subsec. (b). Act Mar. 6, 1943, §3, among other changes
provided notice should be filed with Secretary of War
and the Secretary of the Navy.

Subsec. (c). Act Mar. 6, 1943, §4, extended provisions
to include discontinuance, reduction, or impairment of
service.

Subsec. (d). Act Mar. 6, 1943, §5, amended first sen-
tence.

EXTENSION OF LINES; ARMIS REPORTS

Section 402(b)(2) of Pub. L. 104-104 provided that:
“The Commission shall permit any common carrier—
‘“(A) to be exempt from the requirements of section
214 of the Communications Act of 1934 [47 U.S.C. 214]
for the extension of any line; and
‘“(B) to file cost allocation manuals and ARMIS re-
ports annually, to the extent such carrier is required
to file such manuals or reports.”

§215. Examination of transactions relating to
furnishing of services, equipment, etc.; re-
ports to Congress

(a) Access to records and documents

The Commission shall examine into trans-
actions entered into by any common carrier
which relate to the furnishing of equipment,
supplies, research, services, finances, credit, or
personnel to such carrier and/or which may af-
fect the charges made or to be made and/or the
services rendered or to be rendered by such car-
rier, in wire or radio communication subject to
this chapter, and shall report to the Congress
whether any such transactions have affected or
are likely to affect adversely the ability of the
carrier to render adequate service to the public,
or may result in any undue or unreasonable in-
crease in charges or in the maintenance of
undue or unreasonable charges for such service;
and in order to fully examine into such trans-
actions the Commission shall have access to and
the right of inspection and examination of all
accounts, records, and memoranda, including all
documents, papers, and correspondence now or
hereafter existing, of persons furnishing such
equipment, supplies, research, services, finances,
credit, or personnel. The Commission shall in-
clude in its report its recommendations for nec-
essary legislation in connection with such trans-
actions, and shall report specifically whether in
its opinion legislation should be enacted (1) au-
thorizing the Commission to declare any such
transactions void or to permit such transactions
to be carried out subject to such modification of
their terms and conditions as the Commission
shall deem desirable in the public interest; and/
or (2) subjecting such transactions to the ap-
proval of the Commission where the person fur-
nishing or seeking to furnish the equipment,
supplies, research, services, finances, credit, or
personnel is a person directly or indirectly con-
trolling or controlled by, or under direct or indi-
rect common control with, such carrier; and/or
(3) authorizing the Commission to require that
all or any transactions of carriers involving the
furnishing of equipment, supplies, research,
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services, finances, credit, or personnel to such
carrier be upon competitive bids on such terms
and conditions and subject to such regulations
as it shall prescribe as necessary in the public
interest.

(b) Wire telephone and telegraph services

The Commission shall investigate the methods
by which and the extent to which wire telephone
companies are furnishing wire telegraph service
and wire telegraph companies are furnishing
wire telephone service, and shall report its find-
ings to Congress, together with its recommenda-
tions as to whether additional legislation on
this subject is desirable.

(c) Exclusive dealing contracts

The Commission shall examine all contracts of
common carriers subject to this chapter which
prevent the other party thereto from dealing
with another common carrier subject to this
chapter, and shall report its findings to Con-
gress, together with its recommendations as to
whether additional legislation on this subject is
desirable.

(June 19, 1934, ch. 652, title II, §215, 48 Stat. 1076.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (c), was
in the original ‘‘this Act’’, meaning act June 19, 1934,
ch. 6562, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
section 609 of this title and Tables.
§216. Receivers and trustees; application of
chapter

The provisions of this chapter shall apply to
all receivers and operating trustees of carriers
subject to this chapter to the same extent that
it applies to carriers.

(June 19, 1934, ch. 652, title II, §216, 48 Stat. 1077.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

§217. Agents’ acts and omissions; liability of car-
rier

In construing and enforcing the provisions of
this chapter, the act, omission, or failure of any
officer, agent, or other person acting for or em-
ployed by any common carrier or user, acting
within the scope of his employment, shall in
every case be also deemed to be the act, omis-
sion, or failure of such carrier or user as well as
that of the person.

(June 19, 1934, ch. 652, title II, §217, 48 Stat. 1077.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act’”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.



§218

§218. Management of business; inquiries by Com-
mission

The Commission may inquire into the man-
agement of the business of all carriers subject to
this chapter, and shall keep itself informed as to
the manner and method in which the same is
conducted and as to technical developments and
improvements in wire and radio communication
and radio transmission of energy to the end that
the benefits of new inventions and developments
may be made available to the people of the
United States. The Commission may obtain
from such carriers and from persons directly or
indirectly controlling or controlled by, or under
direct or indirect common control with, such
carriers full and complete information necessary
to enable the Commission to perform the duties
and carry out the objects for which it was cre-
ated.

(June 19, 1934, ch. 652, title II, §218, 48 Stat. 1077.)
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act”’, meaning act June 19, 1934, ch. 652, 48 Stat.
1064, known as the Communications Act of 1934, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see section 609 of
this title and Tables.

§219. Reports by carriers; contents and require-
ments generally

(a) The Commission is authorized to require
annual reports from all carriers subject to this
chapter, and from persons directly or indirectly
controlling or controlled by, or under direct or
indirect common control with any such carrier,
to prescribe the manner in which such reports
shall be made, and to require from such persons
specific answers to all questions upon which the
Commission may need information. Except as
otherwise required by the Commission, such an-
nual reports shall show in detail the amount of
capital stock issued, the amount and privileges
of each class of stock, the amounts paid there-
for, and the manner of payment for the same;
the dividends paid and the surplus fund, if any;
the number of stockholders (and the names of
the thirty largest holders of each class of stock
and the amount held by each); the funded and
floating debts and the interest paid thereon; the
cost and value of the carrier’s property, fran-
chises, and equipment; the number of employees
and the salaries paid each class; the names of all
officers and directors, and the amount of salary,
bonus, and all other compensation paid to each;
the amounts expended for improvements each
year, how expended, and the character of such
improvements; the earnings and receipts from
each branch of business and from all sources;
the operating and other expenses; the balances
of profit and loss; and a complete exhibit of the
financial operations of the carrier each year, in-
cluding an annual balance sheet. Such reports
shall also contain such information in relation
to charges or regulations concerning charges, or
agreements, arrangements, or contracts affect-
ing the same, as the Commission may require.

(b) Such reports shall be for such twelve
months’ period as the Commission shall des-
ignate and shall be filed with the Commission at
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its office in Washington within three months
after the close of the year for which the report
is made, unless additional time is granted in any
case by the Commission; and if any person sub-
ject to the provisions of this section shall fail to
make and file said annual reports within the
time above specified, or within the time ex-
tended by the Commission, for making and fil-
ing the same, or shall fail to make specific an-
swer to any question authorized by the provi-
sions of this section within thirty days from the
time it is lawfully required so to do, such person
shall forfeit to the United States the sum of
$1,200 for each and every day it shall continue to
be in default with respect thereto. The Commis-
sion may by general or special orders require
any such carriers to file monthly reports of
earnings and expenses and to file periodical and/
or special reports concerning any matters with
respect to which the Commission is authorized
or required by law to act. If any such carrier
shall fail to make and file any such periodical or
special report within the time fixed by the Com-
mission, it shall be subject to the forfeitures
above provided.

(June 19, 1934, ch. 652, title II, §219, 48 Stat. 1077;
Aug. 2, 1956, ch. 874, §2, 70 Stat. 931; Pub. L.
87-444, §§1, 2, Apr. 27, 1962, 76 Stat. 63; Pub. L.
101-239, title III, §3002(e), Dec. 19, 1989, 103 Stat.
2131.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1989—Subsec. (b). Pub. L. 101-239 substituted ‘‘$1,200”
for “$100”".

1962—Subsec. (a). Pub. L. 87-444, §1, struck out ‘‘under
oath’ after ‘‘require annual report”.

Subsec. (b). Pub. L. 87444, §2, struck out provisions
that the periodical or special reports be under oath
whenever the Commission so required.

1956—Subsec. (a). Act Aug. 2, 1956, substituted ‘‘Ex-
cept as otherwise required by the Commission, such”
for ‘“Such’ at beginning of second sentence.

§ 220. Accounts, records, and memoranda
(a) Forms

(1) The Commission may, in its discretion, pre-
scribe the forms of any and all accounts,
records, and memoranda to be kept by carriers
subject to this chapter, including the accounts,
records, and memoranda of the movement of
traffic, as well as of the receipts and expendi-
tures of moneys.

(2) The Commission shall, by rule, prescribe a
uniform system of accounts for use by telephone
companies. Such uniform system shall require
that each common carrier shall maintain a sys-
tem of accounting methods, procedures, and
techniques (including accounts and supporting
records and memoranda) which shall ensure a
proper allocation of all costs to and among tele-
communications services, facilities, and prod-
ucts (and to and among classes of such services,
facilities, and products) which are developed,
manufactured, or offered by such common car-
rier.
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(b) Depreciation charges

The Commission may prescribe, for such car-
riers as it determines to be appropriate, the
classes of property for which depreciation
charges may be properly included under operat-
ing expenses, and the percentages of deprecia-
tion which shall be charged with respect to each
of such classes of property, classifying the car-
riers as it may deem proper for this purpose. The
Commission may, when it deems necessary,
modify the classes and percentages so pre-
scribed. Such carriers shall not, after the Com-
mission has prescribed the classes of property
for which depreciation charges may be included,
charge to operating expenses any depreciation
charges on classes of property other than those
prescribed by the Commission, or after the Com-
mission has prescribed percentages of deprecia-
tion, charge with respect to any class of prop-
erty a percentage of depreciation other than
that prescribed therefor by the Commission. No
such carrier shall in any case include in any
form under its operating or other expenses any
depreciation or other charge or expenditure in-
cluded elsewhere as a depreciation charge or
otherwise under its operating or other expenses.

(c) Access to information; burden of proof; use of
independent auditors

The Commission shall at all times have access
to and the right of inspection and examination
of all accounts, records, and memoranda, includ-
ing all documents, papers, and correspondence
now or hereafter existing, and kept or required
to be kept by such carriers, and the provisions of
this section respecting the preservation and de-
struction of books, papers, and documents shall
apply thereto. The burden of proof to justify
every accounting entry questioned by the Com-
mission shall be on the person making, authoriz-
ing, or requiring such entry and the Commission
may suspend a charge or credit pending submis-
sion of proof by such person. Any provision of
law prohibiting the disclosure of the contents of
messages or communications shall not be
deemed to prohibit the disclosure of any matter
in accordance with the provisions of this sec-
tion. The Commission may obtain the services
of any person licensed to provide public account-
ing services under the law of any State to assist
with, or conduct, audits under this section.
While so employed or engaged in conducting an
audit for the Commission under this section,
any such person shall have the powers granted
the Commission under this subsection and shall
be subject to subsection (f) of this section in the
same manner as if that person were an employee
of the Commission.

(d) Penalty for failure to comply

In case of failure or refusal on the part of any
such carrier to keep such accounts, records, and
memoranda on the books and in the manner pre-
scribed by the Commission, or to submit such
accounts, records, memoranda, documents, pa-
pers, and correspondence as are kept to the in-
spection of the Commission or any of its author-
ized agents, such carrier shall forfeit to the
United States the sum of $6,000 for each day of
the continuance of each such offense.
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(e) False entry; destruction; penalty

Any person who shall willfully make any false
entry in the accounts of any book of accounts or
in any record or memoranda kept by any such
carrier, or who shall willfully destroy, mutilate,
alter, or by any other means or device falsify
any such account, record, or memoranda, or who
shall willfully neglect or fail to make full, true,
and correct entries in such accounts, records, or
memoranda of all facts and transactions apper-
taining to the business of the carrier, shall be
deemed guilty of a misdemeanor, and shall be
subject, upon conviction, to a fine of not less
than $1,000 nor more than $5,000 or imprison-
ment for a term of not less than one year nor
more than three years, or both such fine and im-
prisonment: Provided, That the Commission may
in its discretion issue orders specifying such op-
erating, accounting, or financial papers, records,
books, blanks, or documents which may, after a
reasonable time, be destroyed, and prescribing
the length of time such books, papers, or docu-
ments shall be preserved.

(f) Confidentiality of information

No member, officer, or employee of the Com-
mission shall divulge any fact or information
which may come to his knowledge during the
course of examination of books or other ac-
counts, as hereinbefore provided, except insofar
as he may be directed by the Commission or by
a court.

(g) Use of other forms; alterations in prescribed
forms

After the Commission has prescribed the
forms and manner of keeping of accounts,
records, and memoranda to be kept by any per-
son as herein provided, it shall be unlawful for
such person to keep any other accounts, records,
or memoranda than those so prescribed or such
as may be approved by the Commission or to
keep the accounts in any other manner than
that prescribed or approved by the Commission.
Notice of alterations by the Commission in the
required manner or form of keeping accounts
shall be given to such persons by the Commis-
sion at least six months before the same are to
take effect.

(h) Exemption; regulation by State commission

The Commission may classify carriers subject
to this chapter and prescribe different require-
ments under this section for different classes of
carriers, and may, if it deems such action con-
sistent with the public interest, except the car-
riers of any particular class or classes in any
State from any of the requirements under this
section in cases where such carriers are subject
to State commission regulation with respect to
matters to which this section relates.

(i) Consultation with State commissions

The Commission, before prescribing any re-
quirements as to accounts, records, or memo-
randa, shall notify each State commission hav-
ing jurisdiction with respect to any carrier in-
volved, and shall give reasonable opportunity to
each such commission to present its views, and
shall receive and consider such views and recom-
mendations.
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(j) Report to Congress on need for further legis-
lation

The Commission shall investigate and report
to Congress as to the need for legislation to de-
fine further or harmonize the powers of the
Commission and of State commissions with re-
spect to matters to which this section relates.

(June 19, 1934, ch. 6562, title II, §220, 48 Stat. 1078;
Pub. L. 101-239, title III, §3002(f), Dec. 19, 1989,
103 Stat. 2131; Pub. L. 103-414, title III,
§§303(a)(7), (8), 304(a)(5), Oct. 25, 1994, 108 Stat.
4294, 4296; Pub. L. 104-104, title IV, §403(d), (e),
Feb. 8, 1996, 110 Stat. 130.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1) and (h),
was in the original ‘‘this Act’”’, meaning act June 19,
1934, ch. 652, 48 Stat. 1064, known as the Communica-
tions Act of 1934, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see section 609 of this title and Tables.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-104, §403(d), substituted
“‘may prescribe, for such carriers as it determines to be
appropriate,” for ‘‘shall prescribe for such carriers’.

Subsec. (c). Pub. L. 104-104, §403(e), inserted at end
“The Commission may obtain the services of any per-
son licensed to provide public accounting services
under the law of any State to assist with, or conduct,
audits under this section. While so employed or en-
gaged in conducting an audit for the Commission under
this section, any such person shall have the powers
granted the Commission under this subsection and
shall be subject to subsection (f) of this section in the
same manner as if that person were an employee of the
Commission.”

1994—Subsec. (a). Pub. L. 103-414, §303(a)(7), des-
ignated existing provisions as par. (1) and added par.
).

Subsec. (b). Pub. L. 103-414, §304(a)(5), struck out
‘“, as soon as practicable,” after ‘“The Commission
shall”.

Pub. L. 103-414, §303(a)(8), substituted ‘‘classes’ for
‘“‘clasess’ after ‘‘prescribed the’ in third sentence.

1989—Subsec. (d). Pub. L. 101-239 substituted ‘“$6,000”
for ““$500”".

§221. Consolidations and mergers of telephone
companies

(a) Repealed. Pub. L. 104-104, title VI, §601(b)(2),
Feb. 8, 1996, 110 Stat. 143

(b) State jurisdiction over services

Subject to the provisions of sections 225 and
301 of this title, nothing in this chapter shall be
construed to apply, or to give the Commission
jurisdiction, with respect to charges, classifica-
tions, practices, services, facilities, or regula-
tions for or in connection with wire, mobile, or
point-to-point radio telephone exchange service,
or any combination thereof, even though a por-
tion of such exchange service constitutes inter-
state or foreign communication, in any case
where such matters are subject to regulation by
a State commission or by local governmental
authority.

(c) Determination of property used in interstate
toll service

For the purpose of administering this chapter
as to carriers engaged in wire telephone commu-
nication, the Commission may classify the prop-
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erty of any such carrier used for wire telephone
communication, and determine what property of
said carrier shall be considered as used in inter-
state or foreign telephone toll service. Such
classification shall be made after hearing, upon
notice to the carrier, the State commission (or
the Governor, if the State has no State commis-
sion) of any State in which the property of said
carrier is located, and such other persons as the
Commission may prescribe.

(d) Valuation of property

In making a valuation of the property of any
wire telephone carrier the Commission, after
making the classification authorized in this sec-
tion, may in its discretion value only that part
of the property of such carrier determined to be
used in interstate or foreign telephone toll serv-
ice.

(June 19, 1934, ch. 652, title II, §221, 48 Stat. 1080;
Apr. 27, 1954, ch. 175, §4, 68 Stat. 64; Aug. 2, 1956,
ch. 874, §3, 70 Stat. 932; Pub. L. 101-336, title IV,
§401(b)(2), July 26, 1990, 104 Stat. 369; Pub. L.
104-104, title VI, §601(b)(2), Feb. 8, 1996, 110 Stat.
143.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (b) and (c), was
in the original ‘‘this Act’’, meaning act June 19, 1934,
ch. 652, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
section 609 of this title and Tables.

AMENDMENTS

1996—Subsec. (a). Pub. L. 104-104 struck out subsec.
(a) relating to notification of State Governor and State
commission, public hearing, and certification.

1990—Subsec. (b). Pub. L. 101-336 substituted ‘‘sec-
tions 225 and 301"’ for ‘‘section 301"".

1956—Subsec. (a). Act Aug. 2, 1956, inserted provisions
relating to submission of comments by parties and re-
quired a public hearing upon request, in lieu of former
provisions requiring hearing upon application.

1954—Subsec. (b). Act Apr. 27, 1954, included mobile or
point-to-point radio telephone exchange service within
exclusions provided for in such subsection, where it is
subject to regulation by a State commission or by local
governmental authority, and made it clear that the
Commission retains its licensing authority over the
radio stations that might be involved in such service.

§ 222, Privacy of customer information

(a) In general

Every telecommunications carrier has a duty
to protect the confidentiality of proprietary in-
formation of, and relating to, other tele-
communication carriers, equipment manufac-
turers, and customers, including telecommuni-
cation carriers reselling telecommunications
services provided by a telecommunications car-
rier.

(b) Confidentiality of carrier information

A telecommunications carrier that receives or
obtains proprietary information from another
carrier for purposes of providing any tele-
communications service shall use such informa-
tion only for such purpose, and shall not use
such information for its own marketing efforts.
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(¢) Confidentiality of customer proprietary net-
work information

(1) Privacy requirements for telecommunica-
tions carriers

Except as required by law or with the ap-
proval of the customer, a telecommunications
carrier that receives or obtains customer pro-
prietary network information by virtue of its
provision of a telecommunications service
shall only use, disclose, or permit access to in-
dividually identifiable customer proprietary
network information in its provision of (A) the
telecommunications service from which such
information is derived, or (B) services nec-
essary to, or used in, the provision of such
telecommunications service, including the
publishing of directories.

(2) Disclosure on request by customers

A telecommunications carrier shall disclose
customer proprietary network information,
upon affirmative written request by the cus-
tomer, to any person designated by the cus-
tomer.

(3) Aggregate customer information

A telecommunications carrier that receives
or obtains customer proprietary network in-
formation by virtue of its provision of a tele-
communications service may use, disclose, or
permit access to aggregate customer informa-
tion other than for the purposes described in
paragraph (1). A local exchange carrier may
use, disclose, or permit access to aggregate
customer information other than for purposes
described in paragraph (1) only if it provides
such aggregate information to other carriers
or persons on reasonable and nondiscrim-
inatory terms and conditions upon reasonable
request therefor.

(d) Exceptions

Nothing in this section prohibits a tele-
communications carrier from using, disclosing,
or permitting access to customer proprietary
network information obtained from its cus-
tomers, either directly or indirectly through its
agents—

(1) to initiate, render, bill, and collect for
telecommunications services;

(2) to protect the rights or property of the
carrier, or to protect users of those services
and other carriers from fraudulent, abusive, or
unlawful use of, or subscription to, such serv-
ices;

(3) to provide any inbound telemarketing,
referral, or administrative services to the cus-
tomer for the duration of the call, if such call
was initiated by the customer and the cus-
tomer approves of the use of such information
to provide such service; and

(4) to provide call location information con-
cerning the user of a commercial mobile serv-
ice (as such term is defined in section 332(d) of
this title) or the user of an IP-enabled voice
service (as such term is defined in section 615b
of this title)—

(A) to a public safety answering point,
emergency medical service provider or emer-
gency dispatch provider, public safety, fire
service, or law enforcement official, or hos-
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pital emergency or trauma care facility, in
order to respond to the user’s call for emer-
gency services;

(B) to inform the user’s legal guardian or
members of the user’s immediate family of
the user’s location in an emergency situa-
tion that involves the risk of death or seri-
ous physical harm; or

(C) to providers of information or database
management services solely for purposes of
assisting in the delivery of emergency serv-
ices in response to an emergency.

(e) Subscriber list information

Notwithstanding subsections (b), (¢), and (d) of
this section, a telecommunications carrier that
provides telephone exchange service shall pro-
vide subscriber list information gathered in its
capacity as a provider of such service on a time-
ly and unbundled basis, under mnondiscrim-
inatory and reasonable rates, terms, and condi-
tions, to any person upon request for the pur-
pose of publishing directories in any format.

(f) Authority to use location information

For purposes of subsection (c)(1) of this sec-
tion, without the express prior authorization of
the customer, a customer shall not be consid-
ered to have approved the use or disclosure of or
access to—

(1) call location information concerning the
user of a commercial mobile service (as such
term is defined in section 332(d) of this title)
or the user of an IP-enabled voice service (as
such term is defined in section 615b of this
title), other than in accordance with sub-
section (d)(4) of this section; or

(2) automatic crash notification information
to any person other than for use in the oper-
ation of an automatic crash notification sys-
tem.

(g) Subscriber listed and unlisted information
for emergency services

Notwithstanding subsections (b), (¢), and (d) of
this section, a telecommunications carrier that
provides telephone exchange service or a pro-
vider of IP-enabled voice service (as such term is
defined in section 615b of this title) shall provide
information described in subsection (i)(3)(A)1 of
this section (including information pertaining
to subscribers whose information is unlisted or
unpublished) that is in its possession or control
(including information pertaining to subscribers
of other carriers) on a timely and unbundled
basis, under nondiscriminatory and reasonable
rates, terms, and conditions to providers of
emergency services, and providers of emergency
support services, solely for purposes of deliver-
ing or assisting in the delivery of emergency
services.

(h) Definitions
As used in this section:
(1) Customer proprietary network information

The term ‘‘customer proprietary network in-
formation’” means—
(A) information that relates to the quan-
tity, technical configuration, type, destina-
tion, location, and amount of use of a tele-

180 in original. Probably should be subsection **(h)(3)(A)”.
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communications service subscribed to by
any customer of a telecommunications car-
rier, and that is made available to the car-
rier by the customer solely by virtue of the
carrier-customer relationship; and

(B) information contained in the bills per-
taining to telephone exchange service or
telephone toll service received by a cus-
tomer of a carrier;

except that such term does not include sub-
scriber list information.

(2) Aggregate information

The term ‘‘aggregate customer information”
means collective data that relates to a group
or category of services or customers, from
which individual customer identities and char-
acteristics have been removed.

(3) Subscriber list information

The term ‘‘subscriber list
means any information—

(A) identifying the listed names of sub-
scribers of a carrier and such subscribers’
telephone numbers, addresses, or primary
advertising classifications (as such classi-
fications are assigned at the time of the es-
tablishment of such service), or any combi-
nation of such listed names, numbers, ad-
dresses, or classifications; and

(B) that the carrier or an affiliate has pub-
lished, caused to be published, or accepted
for publication in any directory format.

(4) Public safety answering point
The term ‘‘public safety answering point”’
means a facility that has been designated to

receive emergency calls and route them to
emergency service personnel.

(5) Emergency services

The term ‘‘emergency services’” means 9-1-1
emergency services and emergency notifica-
tion services.

information”

(6) Emergency notification services

The term ‘‘emergency notification services”
means services that notify the public of an
emergency.

(7) Emergency support services

The term ‘‘emergency support services”
means information or data base management
services used in support of emergency services.

(June 19, 1934, ch. 652, title II, §222, as added
Pub. L. 104-104, title VII, §702, Feb. 8, 1996, 110
Stat. 148; amended Pub. L. 106-81, §5, Oct. 26,
1999, 113 Stat. 1288; Pub. L. 110-283, title III, §301,
July 23, 2008, 122 Stat. 2625.)

PRIOR PROVISIONS

A prior section 222, act June 19, 1934, ch. 652, title II,
§222, as added Mar. 6, 1943, ch. 10, §1, 57 Stat. 5; amend-
ed July 12, 1960, Pub. L. 86-624, §36, 74 Stat. 421; Nov. 30,
1974, Pub. L. 93-506, §2, 88 Stat. 1577; Dec. 24, 1980, Pub.
L. 96-590, 94 Stat. 3414; Dec. 29, 1981, Pub. L. 97-130, §2,
95 Stat. 1687, related to competition among record car-
riers, prior to repeal by Pub. L. 103-414, title III,
§304(a)(6), Oct. 25, 1994, 108 Stat. 4297.

AMENDMENTS

2008—Subsec. (d)(4). Pub. L. 110-283, §301(1), inserted
‘“‘or the user of an IP-enabled voice service (as such
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term is defined in section 615b of this title)’’ after ‘‘sec-
tion 332(d) of this title)”’ in introductory provisions.

Subsec. (f). Pub. L. 110-283, §301(2), struck out ‘‘wire-
less’ before ‘‘location’ in heading.

Subsec. (£)(1). Pub. L. 110-283, §301(1), inserted ‘‘or the
user of an IP-enabled voice service (as such term is de-
fined in section 615b of this title)”’ after ‘‘section 332(d)
of this title)”.

Subsec. (g). Pub. L. 110-283, §301(3), inserted ‘‘or a pro-
vider of IP-enabled voice service (as such term is de-
fined in section 615b of this title)’’ after ‘‘telephone ex-
change service’’.

1999—Subsec. (d)(4). Pub. L. 106-81, §5(1), added par.
(4).
Subsecs. (f), (g). Pub. L. 106-81, §5(2), added subsecs.
(f) and (g). Former subsec. (f) redesignated (h).

Subsec. (h). Pub. L. 106-81, §5(2)-(4), redesignated sub-
sec. (f) as (h), inserted ‘‘location,” after ‘‘destination,”’
in par. (1)(A), and added pars. (4) to (7).

§ 223. Obscene or harassing telephone calls in the
District of Columbia or in interstate or for-
eign communications

(a) Prohibited acts generally

Whoever—
(1) in interstate or foreign communica-
tions—
(A) by means of a telecommunications de-
vice knowingly—
(i) makes, creates, or solicits, and
(ii) initiates the transmission of,

any comment, request, suggestion, proposal,
image, or other communication which is ob-
scene or child pornography, with intent to
annoy, abuse, threaten, or harass another
person;
(B) by means of a telecommunications de-

vice knowingly—

(i) makes, creates, or solicits, and

(ii) initiates the transmission of,

any comment, request, suggestion, proposal,
image, or other communication which is ob-
scene or child pornography, knowing that
the recipient of the communication is under
18 years of age, regardless of whether the
maker of such communication placed the
call or initiated the communication;

(C) makes a telephone call or utilizes a
telecommunications device, whether or not
conversation or communication ensues,
without disclosing his identity and with in-
tent to annoy, abuse, threaten, or harass any
person at the called number or who receives
the communications;

(D) makes or causes the telephone of an-
other repeatedly or continuously to ring,
with intent to harass any person at the
called number; or

(E) makes repeated telephone calls or re-
peatedly initiates communication with a
telecommunications device, during which
conversation or communication ensues, sole-
ly to harass any person at the called number
or who receives the communication; or

(2) knowingly permits any telecommunica-
tions facility under his control to be used for
any activity prohibited by paragraph (1) with
the intent that it be used for such activity,

shall be fined under title 18 or imprisoned not
more than two years, or both.

(b) Prohibited acts for commercial purposes; de-
fense to prosecution

(1) Whoever knowingly—
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(A) within the United States, by means of
telephone, makes (directly or by recording de-
vice) any obscene communication for commer-
cial purposes to any person, regardless of
whether the maker of such communication
placed the call; or

(B) permits any telephone facility under
such person’s control to be used for an activity
prohibited by subparagraph (A),

shall be fined in accordance with title 18 or im-
prisoned not more than two years, or both.
(2) Whoever knowingly—

(A) within the United States, by means of
telephone, makes (directly or by recording de-
vice) any indecent communication for com-
mercial purposes which is available to any
person under 18 years of age or to any other
person without that person’s consent, regard-
less of whether the maker of such communica-
tion placed the call; or

(B) permits any telephone facility under
such person’s control to be used for an activity
prohibited by subparagraph (A), shall be fined
not more than $50,000 or imprisoned not more
than six months, or both.

(3) It is a defense to prosecution under para-
graph (2) of this subsection that the defendant
restricted access to the prohibited communica-
tion to persons 18 years of age or older in ac-
cordance with subsection (c) of this section and
with such procedures as the Commission may
prescribe by regulation.

(4) In addition to the penalties under para-
graph (1), whoever, within the United States, in-
tentionally violates paragraph (1) or (2) shall be
subject to a fine of not more than $50,000 for
each violation. For purposes of this paragraph,
each day of violation shall constitute a separate
violation.

(5)(A) In addition to the penalties under para-
graphs (1), (2), and (b), whoever, within the
United States, violates paragraph (1) or (2) shall
be subject to a civil fine of not more than $50,000
for each violation. For purposes of this para-
graph, each day of violation shall constitute a
separate violation.

(B) A fine under this paragraph may be as-
sessed either—

(i) by a court, pursuant to civil action by the
Commission or any attorney employed by the
Commission who is designated by the Commis-
sion for such purposes, or

(ii) by the Commission after appropriate ad-
ministrative proceedings.

(6) The Attorney General may bring a suit in
the appropriate district court of the United
States to enjoin any act or practice which vio-
lates paragraph (1) or (2). An injunction may be
granted in accordance with the Federal Rules of
Civil Procedure.

(¢) Restriction on access to subscribers by com-
mon carriers; judicial remedies respecting
restrictions

(1) A common carrier within the District of
Columbia or within any State, or in interstate
or foreign commerce, shall not, to the extent
technically feasible, provide access to a commu-
nication specified in subsection (b) of this sec-
tion from the telephone of any subscriber who
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has not previously requested in writing the car-
rier to provide access to such communication if
the carrier collects from subscribers an identifi-
able charge for such communication that the
carrier remits, in whole or in part, to the pro-
vider of such communication.

(2) Except as provided in paragraph (3), no
cause of action may be brought in any court or
administrative agency against any common car-
rier, or any of its affiliates, including their offi-
cers, directors, employees, agents, or authorized
representatives on account of—

(A) any action which the carrier dem-
onstrates was taken in good faith to restrict
access pursuant to paragraph (1) of this sub-
section; or

(B) any access permitted—

(i) in good faith reliance upon the lack of
any representation by a provider of commu-
nications that communications provided by
that provider are communications specified
in subsection (b) of this section, or

(ii) because a specific representation by
the provider did not allow the carrier, acting
in good faith, a sufficient period to restrict
access to restrict access to communications
described in subsection (b) of this section.

(3) Notwithstanding paragraph (2) of this sub-
section, a provider of communications services
to which subscribers are denied access pursuant
to paragraph (1) of this subsection may bring an
action for a declaratory judgment or similar ac-
tion in a court. Any such action shall be limited
to the question of whether the communications
which the provider seeks to provide fall within
the category of communications to which the
carrier will provide access only to subscribers
who have previously requested such access.

(d) Sending or displaying offensive material to
persons under 18

Whoever—
(1) in interstate or foreign communications
knowingly—

(A) uses an interactive computer service to
send to a specific person or persons under 18
years of age, or

(B) uses any interactive computer service
to display in a manner available to a person
under 18 years of age,

any comment, request, suggestion, proposal,
image, or other communication that is ob-
scene or child pornography, regardless of
whether the user of such service placed the
call or initiated the communication; or
(2) knowingly permits any telecommunica-
tions facility under such person’s control to be
used for an activity prohibited by paragraph
(1) with the intent that it be used for such ac-
tivity,
shall be fined under title 18 or imprisoned not
more than two years, or both.

(e) Defenses

In addition to any other defenses available by
law:

(1) No person shall be held to have violated
subsection (a) or (d) of this section solely for
providing access or connection to or from a fa-
cility, system, or network not under that per-
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son’s control, including transmission, down-
loading, intermediate storage, access software,
or other related capabilities that are inciden-
tal to providing such access or connection that
does not include the creation of the content of
the communication.

(2) The defenses provided by paragraph (1) of
this subsection shall not be applicable to a
person who is a conspirator with an entity ac-
tively involved in the creation or knowing dis-
tribution of communications that violate this
section, or who knowingly advertises the
availability of such communications.

(3) The defenses provided in paragraph (1) of
this subsection shall not be applicable to a
person who provides access or connection to a
facility, system, or network engaged in the
violation of this section that is owned or con-
trolled by such person.

(4) No employer shall be held liable under
this section for the actions of an employee or
agent unless the employee’s or agent’s con-
duct is within the scope of his or her employ-
ment or agency and the employer (A) having
knowledge of such conduct, authorizes or rati-
fies such conduct, or (B) recklessly disregards
such conduct.

(5) It is a defense to a prosecution under sub-
section (a)(1)(B) or (d) of this section, or under
subsection (a)(2) of this section with respect to
the use of a facility for an activity under sub-
section (a)(1)(B) of this section that a person—

(A) has taken, in good faith, reasonable,
effective, and appropriate actions under the
circumstances to restrict or prevent access
by minors to a communication specified in
such subsections, which may involve any ap-
propriate measures to restrict minors from
such communications, including any method
which is feasible under available technology;
or

(B) has restricted access to such commu-
nication by requiring use of a verified credit
card, debit account, adult access code, or
adult personal identification number.

(6) The Commission may describe measures
which are reasonable, effective, and appro-
priate to restrict access to prohibited commu-
nications under subsection (d) of this section.
Nothing in this section authorizes the Com-
mission to enforce, or is intended to provide
the Commission with the authority to ap-
prove, sanction, or permit, the use of such
measures. The Commission shall have no en-
forcement authority over the failure to utilize
such measures. The Commission shall not en-
dorse specific products relating to such meas-
ures. The use of such measures shall be admit-
ted as evidence of good faith efforts for pur-
poses of paragraph (5) in any action arising
under subsection (d) of this section. Nothing in
this section shall be construed to treat inter-
active computer services as common carriers
or telecommunications carriers.

(f) Violations of law required; commercial enti-
ties, nonprofit libraries, or institutions of
higher education

(1) No cause of action may be brought in any
court or administrative agency against any per-
son on account of any activity that is not in vio-
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lation of any law punishable by criminal or civil
penalty, and that the person has taken in good
faith to implement a defense authorized under
this section or otherwise to restrict or prevent
the transmission of, or access to, a communica-
tion specified in this section.

(2) No State or local government may impose
any liability for commercial activities or ac-
tions by commercial entities, nonprofit librar-
ies, or institutions of higher education in con-
nection with an activity or action described in
subsection (a)(2) or (d) of this section that is in-
consistent with the treatment of those activi-
ties or actions under this section: Provided, how-
ever, That nothing herein shall preclude any
State or local government from enacting and en-
forcing complementary oversight, liability, and
regulatory systems, procedures, and require-
ments, so long as such systems, procedures, and
requirements govern only intrastate services
and do not result in the imposition of inconsist-
ent rights, duties or obligations on the provision
of interstate services. Nothing in this subsection
shall preclude any State or local government
from governing conduct not covered by this sec-
tion.

(g) Application and enforcement of other Federal
law

Nothing in subsection (a), (d), (e), or (f) of this
section or in the defenses to prosecution under
subsection (a) or (d) of this section shall be con-
strued to affect or limit the application or en-
forcement of any other Federal law.

(h) Definitions

For purposes of this section—
(1) The use of the term ‘‘telecommunications
device” in this section—

(A) shall not impose new obligations on
broadcasting station licensees and cable op-
erators covered by obscenity and indecency
provisions elsewhere in this chapter;

(B) does not include an interactive com-
puter service; and

(C) in the case of subparagraph (C) of sub-
section (a)(1) of this section, includes any
device or software that can be used to origi-
nate telecommunications or other types of
communications that are transmitted, in
whole or in part, by the Internet (as such
term is defined in section 11041 of the Inter-
net Tax Freedom Act (47 U.S.C. 151 note)).

(2) The term ‘‘interactive computer service”’
has the meaning provided in section 230(f)(2) of
this title.

(3) The term ‘‘access software’ means soft-
ware (including client or server software) or
enabling tools that do not create or provide
the content of the communication but that
allow a user to do any one or more of the fol-

lowing:
(A) filter, screen, allow, or disallow con-
tent;
(B) pick, choose, analyze, or digest con-
tent; or

(C) transmit, receive, display, forward,
cache, search, subset, organize, reorganize,
or translate content.

1See References in Text note below.
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(4) The term ‘‘institution of higher edu-
cation” has the meaning provided in section
1001 of title 20.

(5) The term ‘“‘library’ means a library eligi-
ble for participation in State-based plans for
funds under title III of the Library Services
and Construction Act (20 U.S.C. 355¢e et seq.).

(June 19, 1934, ch. 652, title II, §223, as added
Pub. L. 90-299, §1, May 3, 1968, 82 Stat. 112;
amended Pub. L. 98-214, §8(a), (b), Dec. 8, 1983, 97
Stat. 1469, 1470; Pub. L. 100-297, title VI, §6101,
Apr. 28, 1988, 102 Stat. 424; Pub. L. 100-690, title
VII, §7524, Nov. 18, 1988, 102 Stat. 4502; Pub. L.
101-166, title V, §521(1), Nov. 21, 1989, 103 Stat.
1192; Pub. L. 103-414, title III, §303(a)(9), Oct. 25,
1994, 108 Stat. 4294; Pub. L. 104-104, title V, §502,
Feb. 8, 1996, 110 Stat. 133; Pub. L. 105-244, title I,
§102(a)(14), Oct. 7, 1998, 112 Stat. 1621; Pub. L.
105-277, div. C, title XIV, §1404(b), Oct. 21, 1998,
112 Stat. 2681-739; Pub. L. 108-21, title VI, §603,
Apr. 30, 2003, 117 Stat. 687; Pub. L. 109-162, title
I, §113(a), Jan. 5, 2006, 119 Stat. 2987.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (b)(6), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

This chapter, referred to in subsec. (h)(1)(A), was in
the original ‘‘this Act’’, meaning act June 19, 1934, ch.
652, 48 Stat. 1064, known as the Communications Act of
1934, which is classified principally to this chapter. For
complete classification of this Act to the Code, see sec-
tion 609 of this title and Tables.

Section 1104 of the Internet Tax Freedom Act, re-
ferred to in subsec. (h)(1)(C), is section 1104 of title XI
of div. C of Pub. L. 105-277, which is set out in a note
under section 151 of this title. The term ‘‘Internet” is
defined in section 1105 of Pub. L. 105-277, which is set
out in the same note under section 151 of this title.

The Library Services and Construction Act, referred
to in subsec. (h)(5), is act June 19, 1956, ch. 407, 70 Stat.
293, as amended. Title III of the Act was classified gen-
erally to subchapter III (§355e et seq.) of chapter 16 of
Title 20, Education, and was repealed by Pub. L. 104-208,
div. A, title I, §101(e) [title VII, §708(a)], Sept. 30, 1996,
110 Stat. 3009-233, 3009-312.

AMENDMENTS

2006—Subsec. (h)(1)(C). Pub. L. 109-162 added subpar.
(©).
2003—Subsec. (a)(1)(A). Pub. L. 108-21, §603(1)(A), sub-
stituted ‘‘or child pornography’’ for ‘‘, lewd, lascivious,
filthy, or indecent’’ in concluding provisions.

Subsec. (a)(1)(B). Pub. L. 108-21, §603(1)(B), sub-
stituted ‘‘child pornography’ for ‘indecent’” in con-
cluding provisions.

Subsec. (d)(1). Pub. L. 108-21, §603(2), substituted ‘‘is
obscene or child pornography’ for ¢, in context, de-
picts or describes, in terms patently offensive as meas-
ured by contemporary community standards, sexual or
excretory activities or organs’” in concluding provi-
sions.

1998—Subsec. (h)(2).
£230(£)(2)”’ for “*230(e)(2)”".

Subsec. (h)(4). Pub. L. 105-244, which directed amend-
ment of section 223(h)(4) of the Telecommunications
Act of 1934 (47 U.S.C. 223(h)(4)) by substituting ‘‘section
1001’ for ‘‘section 1141, was executed to this section,
which is section 223 of the Communications Act of 1934,
to reflect the probable intent of Congress.

1996—Subsec. (a). Pub. L. 104-104, §502(1), added sub-
sec. (a) and struck out former subsec. (a) which read as
follows: ‘““Whoever—

‘(1) in the District of Columbia or in interstate or
foreign communication by means of telephone—
“(A) makes any comment, request, suggestion or
proposal which is obscene, lewd, lascivious, filthy,
or indecent;

Pub. L. 105-277 substituted
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‘(B) makes a telephone call, whether or not con-
versation ensues, without disclosing his identity
and with intent to annoy, abuse, threaten, or har-
ass any person at the called number;

“(C) makes or causes the telephone of another re-
peatedly or continuously to ring, with intent to
harass any person at the called number; or

“(D) makes repeated telephone calls, during
which conversation ensues, solely to harass any
person at the called number; or
‘“(2) knowingly permits any telephone facility

under his control to be used for any purpose prohib-

ited by this section,
shall be fined not more than $50,000 or imprisoned not
more than six months, or both.”

Subsecs. (d) to (h). Pub. L. 104-104, §502(2), added sub-
secs. (d) to (h).

1994—Subsec. (b)(3). Pub. L. 103-414 substituted ‘‘de-
fendant restricted access’ for ‘‘defendant restrict ac-
cess”’.

1989—Subsecs. (b), (¢). Pub. L. 101-166 added subsecs.
(b) and (c) and struck out former subsec. (b) which read
as follows:

‘(1) Whoever knowingly—

‘“(A) in the District of Columbia or in interstate or
foreign communication, by means of telephone,
makes (directly or by recording device) any obscene
communication for commercial purposes to any per-
son, regardless of whether the maker of such commu-
nication placed the call; or

‘“(B) permits any telephone facility under such per-
son’s control to be used for an activity prohibited by
clause (i);

shall be fined in accordance with title 18 or imprisoned
not more than two years, or both.

‘(2) Whoever knowingly—

‘“(A) in the District of Columbia or in interstate or
foreign communication, by means of telephone,
makes (directly or by recording device) any indecent
communication for commercial purposes to any per-
son, regardless of whether the maker of such commu-
nication placed the call; or

‘(B) permits any telephone facility under such per-
son’s control to be used for an activity prohibited by
clause (i),

shall be fined not more than $50,000 or imprisoned not
more than six months, or both.”

1988—Subsec. (b). Pub. L. 100-690 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows:

‘(1) Whoever knowingly—

‘“(A) in the District of Columbia or in interstate or
foreign communication, by means of telephone,
makes (directly or by recording device) any obscene
or indecent communication for commercial purposes
to any person, regardless of whether the maker of
such communication placed the call; or

‘“(B) permits any telephone facility under such per-
son’s control to be used for an activity prohibited by
subparagraph (A),

shall be fined not more than $50,000 or imprisoned not
more than six months, or both.

‘“(2) In addition to the penalties under paragraph (1),
whoever, in the District of Columbia or in interstate or
foreign communication, intentionally violates para-
graph (1)(A) or (1)(B) shall be subject to a fine of not
more than $50,000 for each violation. For purposes of
this paragraph, each day of violation shall constitute a
separate violation.

“(3)(A) In addition to the penalties under paragraphs
(1) and (2), whoever, in the District of Columbia or in
interstate or foreign communication, violates para-
graph (1)(A) or (1)(B) shall be subject to a civil fine of
not more than $50,000 for each violation. For purposes
of this paragraph, each day of violation shall constitute
a separate violation.

‘(B) A fine under this paragraph may be assessed ei-
ther—

‘(i) by a court, pursuant to a civil action by the
Commission or any attorney employed by the Com-
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mission who is designated by the Commission for
such purposes, or

““(ii) by the Commission after appropriate adminis-
trative proceedings.

‘“(4) The Attorney General may bring a suit in the ap-
propriate district court of the United States to enjoin
any act or practice which violates paragraph (1)(A) or
(1)(B). An injunction may be granted in accordance
with the Federal Rules of Civil Procedure.”

Pub. L. 100-297, in par. (1)(A), struck out ‘‘under
eighteen years of age or to any other person without
that person’s consent’ after ‘‘to any person’, redesig-
nated par. (3) as (2) and struck out former par. (2) which
read as follows: ‘It is a defense to a prosecution under
this subsection that the defendant restricted access to
the prohibited communication to persons eighteen
years of age or older in accordance with procedures
which the Commission shall prescribe by regulation.”,
redesignated par. (4) as (3) and substituted ‘‘under para-
graphs (1) and (2)” for ‘‘under paragraphs (1) and (3)”,
and redesignated par. (5) as (4).

1983—Subsec. (a). Pub. L. 98-214, §8(a)(1), (2), des-
ignated existing provisions as subsec. (a) and sub-
stituted ‘$50,000” for ‘‘$500’° in provisions after par. (2).

Subsec. (a)(2). Pub. L. 98-214, §8(b), inserted ‘“‘facility”
after ‘‘telephone’.

Subsec. (b). Pub. L. 98-214, §8(a)(3), added subsec. (b).

EFFECTIVE DATE OF 1998 AMENDMENTS

Pub. L. 105-277, div. C, title XIV, §1406, Oct. 21, 1998,
112 Stat. 2681-741, provided that: ‘“This title [enacting
section 231 of this title, amending this section and sec-
tion 230 of this title, and enacting provisions set out as
notes under sections 231 and 609 of this title] and the
amendments made by this title shall take effect 30 days
after the date of enactment of this Act [Oct. 21, 1998].”’

Amendment by Pub. L. 105244 effective Oct. 1, 1998,
except as otherwise provided in Pub. L. 105-244, see sec-
tion 3 of Pub. L. 105-244, set out as a note under section
1001 of Title 20, Education.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-166 effective 120 days after
Nov. 21, 1989, see section 521(3) of Pub. L. 101-166, set
out as a note under section 152 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-297 effective July 1, 1988,
see section 6303 of Pub. L. 100-297, set out as a note
under section 1071 of Title 20, Education.

CONSTRUCTION OF 2006 AMENDMENT

Pub. L. 109-162, title I, §113(b), Jan. 5, 2006, 119 Stat.
2987, provided that: ‘“This section [amending this sec-
tion] and the amendment made by this section may not
be construed to affect the meaning given the term
‘telecommunications device’ in section 223(h)(1) of the
Communications Act of 1934 [47 U.S.C. 223(h)(1)], as in
effect before the date of the enactment of this section
[Jan. 5, 2006].”

EXPEDITED REVIEW

Section 561 of title V of Pub. L. 104-104 provided that:

‘(a) THREE-JUDGE DISTRICT COURT HEARING.—Not-
withstanding any other provision of law, any civil ac-
tion challenging the constitutionality, on its face, of
this title [see Short Title of 1996 Amendment note set
out under section 609 of this title] or any amendment
made by this title, or any provision thereof, shall be
heard by a district court of 3 judges convened pursuant
to the provisions of section 2284 of title 28, United
States Code.

‘“(b) APPELLATE REVIEW.—Notwithstanding any other
provision of law, an interlocutory or final judgment,
decree, or order of the court of 3 judges in an action
under subsection (a) holding this title or an amend-
ment made by this title, or any provision thereof, un-
constitutional shall be reviewable as a matter of right
by direct appeal to the Supreme Court. Any such ap-
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peal shall be filed not more than 20 days after entry of
such judgment, decree, or order.”

REGULATIONS; DISPOSITION OF COMPLAINTS PENDING ON
DECEMBER 8, 1983

Section 8(c), (d) of Pub. L. 98-214 provided that:

‘“(c) The Federal Communications Commission shall
issue regulations pursuant to section 223(b)(2) of the
Communications Act of 1934 (as added by subsection (a)
of this section) [subsec. (b)(2) of this section] not later
than one hundred and eighty days after the date of the
enactment of this Act [Dec. 8, 1983].

‘“(d) The Commission shall act on all complaints al-
leging violation of section 223 of the Communications
Act of 1934 [this section] which are pending on the date
of the enactment of this Act [Dec. 8, 1983] within ninety
days of such date of enactment.”

§ 224. Pole attachments
(a) Definitions

As used in this section:

(1) The term ‘‘utility’”” means any person who
is a local exchange carrier or an electric, gas,
water, steam, or other public utility, and who
owns or controls poles, ducts, conduits, or
rights-of-way used, in whole or in part, for any
wire communications. Such term does not in-
clude any railroad, any person who is coopera-
tively organized, or any person owned by the
Federal Government or any State.

(2) The term ‘“‘Federal Government’’ means the
Government of the United States or any agency
or instrumentality thereof.

(3) The term ‘‘State’” means any State, terri-
tory, or possession of the United States, the Dis-
trict of Columbia, or any political subdivision,
agency, or instrumentality thereof.

(4) The term ‘‘pole attachment’ means any at-
tachment by a cable television system or pro-
vider of telecommunications service to a pole,
duct, conduit, or right-of-way owned or con-
trolled by a utility.

(5) For purposes of this section, the term
‘““telecommunications carrier’’ (as defined in sec-
tion 1563 of this title) does not include any in-
cumbent local exchange carrier as defined in
section 251(h) of this title.

(b) Authority of Commission to regulate rates,
terms, and conditions; enforcement powers;
promulgation of regulations

(1) Subject to the provisions of subsection (c)
of this section, the Commission shall regulate
the rates, terms, and conditions for pole attach-
ments to provide that such rates, terms, and
conditions are just and reasonable, and shall
adopt procedures necessary and appropriate to
hear and resolve complaints concerning such
rates, terms, and conditions. For purposes of en-
forcing any determinations resulting from com-
plaint procedures established pursuant to this
subsection, the Commission shall take such ac-
tion as it deems appropriate and necessary, in-
cluding issuing cease and desist orders, as au-
thorized by section 312(b) of this title.

(2) The Commission shall prescribe by rule
regulations to carry out the provisions of this
section.

(c) State regulatory authority over rates, terms,
and conditions; preemption; certification;
circumstances constituting State regulation

(1) Nothing in this section shall be construed
to apply to, or to give the Commission jurisdic-
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tion with respect to rates, terms, and condi-
tions, or access to poles, ducts, conduits, and
rights-of-way as provided in subsection (f) of
this section, for pole attachments in any case
where such matters are regulated by a State.

(2) Each State which regulates the rates,
terms, and conditions for pole attachments shall
certify to the Commission that—

(A) it regulates such rates, terms, and condi-
tions; and

(B) in so regulating such rates, terms, and
conditions, the State has the authority to con-
sider and does consider the interests of the
subscribers of the services offered via such at-
tachments, as well as the interests of the con-
sumers of the utility services.

(3) For purposes of this subsection, a State
shall not be considered to regulate the rates,
terms, and conditions for pole attachments—

(A) unless the State has issued and made ef-
fective rules and regulations implementing
the State’s regulatory authority over pole at-
tachments; and

(B) with respect to any individual matter,
unless the State takes final action on a com-
plaint regarding such matter—

(i) within 180 days after the complaint is
filed with the State, or

(ii) within the applicable period prescribed
for such final action in such rules and regu-
lations of the State, if the prescribed period
does not extend beyond 360 days after the fil-
ing of such complaint.

(d) Determination of just and reasonable rates;
“usable space” defined

(1) For purposes of subsection (b) of this sec-
tion, a rate is just and reasonable if it assures a
utility the recovery of not less than the addi-
tional costs of providing pole attachments, nor
more than an amount determined by multiply-
ing the percentage of the total usable space, or
the percentage of the total duct or conduit ca-
pacity, which is occupied by the pole attach-
ment by the sum of the operating expenses and
actual capital costs of the utility attributable
to the entire pole, duct, conduit, or right-of-
way.

(2) As used in this subsection, the term ‘‘usa-
ble space’ means the space above the minimum
grade level which can be used for the attach-
ment of wires, cables, and associated equipment.

(3) This subsection shall apply to the rate for
any pole attachment used by a cable television
system solely to provide cable service. Until the
effective date of the regulations required under
subsection (e) of this section, this subsection
shall also apply to the rate for any pole attach-
ment used by a cable system or any tele-
communications carrier (to the extent such car-
rier is not a party to a pole attachment agree-
ment) to provide any telecommunications serv-
ice.

(e) Regulations governing charges; apportion-
ment of costs of providing space

(1) The Commission shall, no later than 2
years after February 8, 1996, prescribe regula-
tions in accordance with this subsection to gov-
ern the charges for pole attachments used by
telecommunications carriers to provide tele-
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communications services, when the parties fail
to resolve a dispute over such charges. Such reg-
ulations shall ensure that a utility charges just,
reasonable, and nondiscriminatory rates for pole
attachments.

(2) A utility shall apportion the cost of provid-
ing space on a pole, duct, conduit, or right-of-
way other than the usable space among entities
so that such apportionment equals two-thirds of
the costs of providing space other than the usa-
ble space that would be allocated to such entity
under an equal apportionment of such costs
among all attaching entities.

(3) A utility shall apportion the cost of provid-
ing usable space among all entities according to
the percentage of usable space required for each
entity.

(4) The regulations required under paragraph
(1) shall become effective 5 years after February
8, 1996. Any increase in the rates for pole attach-
ments that result from the adoption of the regu-
lations required by this subsection shall be
phased in equal annual increments over a period
of 5 years beginning on the effective date of such
regulations.

(f) Nondiscriminatory access

(1) A utility shall provide a cable television
system or any telecommunications carrier with
nondiscriminatory access to any pole, duct, con-
duit, or right-of-way owned or controlled by it.

(2) Notwithstanding paragraph (1), a utility
providing electric service may deny a cable tele-
vision system or any telecommunications car-
rier access to its poles, ducts, conduits, or
rights-of-way, on a non-discriminatory?! basis
where there is insufficient capacity and for rea-
sons of safety, reliability and generally applica-
ble engineering purposes.

(g) Imputation to costs of pole attachment rate

A utility that engages in the provision of tele-
communications services or cable services shall
impute to its costs of providing such services
(and charge any affiliate, subsidiary, or associ-
ate company engaged in the provision of such
services) an equal amount to the pole attach-
ment rate for which such company would be lia-
ble under this section.

(h) Modification or alteration of pole, duct, con-
duit, or right-of-way

Whenever the owner of a pole, duct, conduit,
or right-of-way intends to modify or alter such
pole, duct, conduit, or right-of-way, the owner
shall provide written notification of such action
to any entity that has obtained an attachment
to such conduit or right-of-way so that such en-
tity may have a reasonable opportunity to add
to or modify its existing attachment. Any entity
that adds to or modifies its existing attachment
after receiving such notification shall bear a
proportionate share of the costs incurred by the
owner in making such pole, duct, conduit, or
right-of-way accessible.

(i) Costs of rearranging or replacing attachment

An entity that obtains an attachment to a
pole, conduit, or right-of-way shall not be re-
quired to bear any of the costs of rearranging or

180 in original. Probably should be ‘‘nondiscriminatory”.
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replacing its attachment, if such rearrangement
or replacement is required as a result of an addi-
tional attachment or the modification of an ex-
isting attachment sought by any other entity
(including the owner of such pole, duct, conduit,
or right-of-way).

(June 19, 1934, ch. 652, title II, §224, as added
Pub. L. 95234, §6, Feb. 21, 1978, 92 Stat. 35;
amended Pub. L. 97-259, title I, §106, Sept. 13,
1982, 96 Stat. 1091; Pub. L. 98-549, §4, Oct. 30, 1984,
98 Stat. 2801; Pub. L. 103414, title III, §304(a)(7),
Oct. 25, 1994, 108 Stat. 4297; Pub. L. 104-104, title
VII, §703, Feb. 8, 1996, 110 Stat. 149.)

AMENDMENTS

1996—Subsec. (a)(1). Pub. L. 104-104, §703(1), inserted
first sentence and struck out former first sentence
which read as follows: ‘“The term ‘utility’ means any
person whose rates or charges are regulated by the Fed-
eral Government or a State and who owns or controls
poles, ducts, conduits, or rights-of-way used, in whole
or in part, for wire communication.”’

Subsec. (a)(4). Pub. L. 104-104, §703(2), inserted ‘‘or
provider of telecommunications service” after ‘‘sys-
tem’’.

Subsec. (a)(5). Pub. L. 104-104, §703(3), added par. (5).

Subsec. (¢)(1). Pub. L. 104-104, §703(4), inserted ‘‘, or
access to poles, ducts, conduits, and rights-of-way as
provided in subsection (f) of this section,” after ‘“‘condi-
tions”.

Subsec. (¢)(2)(B). Pub. L. 104-104, §703(5), substituted
“the services offered via such attachments’ for ‘‘cable
television services”.

Subsec. (d)(3). Pub. L. 104-104, §703(6), added par. (3).

Subsecs. (e) to (i). Pub. L. 104-104, §703(7), added sub-
secs. (e) to ().

1994—Subsec. (b)(2). Pub. L. 103414 substituted ‘“The
Commission” for ‘“Within 180 days from February 21,
1978, the Commission’.

1984—Subsec. (¢)(3). Pub. L. 98-549 added par. (3).

1982—Subsec. (e). Pub. L. 97-259 struck out subsec. (e)
which provided that, upon expiration of 5-year period
that began on Feb. 21, 1978, provisions of subsec. (d) of
this section would cease to have any effect.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-549 effective 60 days after
Oct. 30, 1984, except where otherwise expressly pro-
vided, see section 9(a) of Pub. L. 98-549, set out as a
note under section 521 of this title.

EFFECTIVE DATE

Section effective on thirtieth day after Feb. 21, 1978,
see section 7 of Pub. L. 95-234, set out as an Effective
Date of 1978 Amendment note under section 152 of this
title.

§225. Telecommunications services for hearing-
impaired and speech-impaired individuals

(a) Definitions
As used in this section—
(1) Common carrier or carrier

The term ‘‘common carrier’’ or ‘‘carrier’ in-
cludes any common carrier engaged in inter-
state communication by wire or radio as de-
fined in section 153 of this title and any com-
mon carrier engaged in intrastate communica-
tion by wire or radio, notwithstanding sec-
tions 152(b) and 221(b) of this title.

(2) TDD

The term “TDD’ means a Telecommunica-
tions Device for the Deaf, which is a machine
that employs graphic communication in the
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transmission of coded signals through a wire
or radio communication system.

(3) Telecommunications relay services

The term ‘‘telecommunications relay serv-
ices” means telephone transmission services
that provide the ability for an individual who
is deaf, hard of hearing, deaf-blind, or who has
a speech disability to engage in communica-
tion by wire or radio with one or more individ-
uals, in a manner that is functionally equiva-
lent to the ability of a hearing individual who
does not have a speech disability to commu-
nicate using voice communication services by
wire or radio.

(b) Availability of telecommunications relay
services
(1) In general

In order to carry out the purposes estab-
lished under section 151 of this title, to make
available to all individuals in the United
States a rapid, efficient nationwide commu-
nication service, and to increase the utility of
the telephone system of the Nation, the Com-
mission shall ensure that interstate and intra-
state telecommunications relay services are
available, to the extent possible and in the
most efficient manner, to hearing-impaired
and speech-impaired individuals in the United
States.

(2) Use of general authority and remedies

For the purposes of administering and en-
forcing the provisions of this section and the
regulations prescribed thereunder, the Com-
mission shall have the same authority, power,
and functions with respect to common carriers
engaged in intrastate communication as the
Commission has in administering and enforc-
ing the provisions of this subchapter with re-
spect to any common carrier engaged in inter-
state communication. Any violation of this
section by any common carrier engaged in
intrastate communication shall be subject to
the same remedies, penalties, and procedures
as are applicable to a violation of this chapter
by a common carrier engaged in interstate
communication.

(c) Provision of services

Each common carrier providing telephone
voice transmission services shall, not later than
3 years after July 26, 1990, provide in compliance
with the regulations prescribed under this sec-
tion, throughout the area in which it offers serv-
ice, telecommunications relay services, individ-
ually, through designees, through a competi-
tively selected vendor, or in concert with other
carriers. A common carrier shall be considered
to be in compliance with such regulations—

(1) with respect to intrastate telecommuni-
cations relay services in any State that does
not have a certified program under subsection
(f) of this section and with respect to inter-
state telecommunications relay services, if
such common carrier (or other entity through
which the carrier is providing such relay serv-
ices) is in compliance with the Commission’s
regulations under subsection (d) of this sec-
tion; or

(2) with respect to intrastate telecommuni-
cations relay services in any State that has a
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certified program under subsection (f) of this
section for such State, if such common carrier
(or other entity through which the carrier is
providing such relay services) is in compliance
with the program certified under subsection (f)
of this section for such State.

(d) Regulations
(1) In general

The Commission shall, not later than 1 year
after July 26, 1990, prescribe regulations to im-
plement this section, including regulations
that—

(A) establish functional requirements,
guidelines, and operations procedures for
telecommunications relay services;

(B) establish minimum standards that
shall be met in carrying out subsection (c) of
this section;

(C) require that telecommunications relay
services operate every day for 24 hours per
day;

(D) require that users of telecommunica-
tions relay services pay rates no greater
than the rates paid for functionally equiva-
lent voice communication services with re-
spect to such factors as the duration of the
call, the time of day, and the distance from
point of origination to point of termination;

(E) prohibit relay operators from failing to
fulfill the obligations of common carriers by
refusing calls or limiting the length of calls
that use telecommunications relay services;

(F) prohibit relay operators from disclos-
ing the content of any relayed conversation
and from keeping records of the content of
any such conversation beyond the duration
of the call; and

(G) prohibit relay operators from inten-
tionally altering a relayed conversation.

(2) Technology

The Commission shall ensure that regula-
tions prescribed to implement this section en-
courage, consistent with section 157(a) of this
title, the use of existing technology and do not
discourage or impair the development of im-
proved technology.

(3) Jurisdictional separation of costs
(A) In general

Consistent with the provisions of section
410 of this title, the Commission shall pre-
scribe regulations governing the jurisdic-
tional separation of costs for the services
provided pursuant to this section.

(B) Recovering costs

Such regulations shall generally provide
that costs caused by interstate tele-
communications relay services shall be re-
covered from all subscribers for every inter-
state service and costs caused by intrastate
telecommunications relay services shall be
recovered from the intrastate jurisdiction.
In a State that has a certified program
under subsection (f) of this section, a State
commission shall permit a common carrier
to recover the costs incurred in providing
intrastate telecommunications relay serv-
ices by a method consistent with the re-
quirements of this section.
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(e) Enforcement

(1) In general

Subject to subsections (f) and (g) of this sec-
tion, the Commission shall enforce this sec-
tion.

(2) Complaint

The Commission shall resolve, by final
order, a complaint alleging a violation of this
section within 180 days after the date such
complaint is filed.

(f) Certification

(1) State documentation

Any State desiring to establish a State pro-
gram under this section shall submit docu-
mentation to the Commission that describes
the program of such State for implementing
intrastate telecommunications relay services
and the procedures and remedies available for
enforcing any requirements imposed by the
State program.

(2) Requirements for certification

After review of such documentation, the
Commission shall certify the State program if
the Commission determines that—

(A) the program makes available to hear-
ing-impaired and speech-impaired individ-
uals, either directly, through designees,
through a competitively selected vendor, or
through regulation of intrastate common
carriers, intrastate telecommunications
relay services in such State in a manner
that meets or exceeds the requirements of
regulations prescribed by the Commission
under subsection (d) of this section; and

(B) the program makes available adequate
procedures and remedies for enforcing the
requirements of the State program.

(3) Method of funding

Except as provided in subsection (d) of this
section, the Commission shall not refuse to
certify a State program based solely on the
method such State will implement for funding
intrastate telecommunication relay services.

(4) Suspension or revocation of certification

The Commission may suspend or revoke
such certification if, after notice and oppor-
tunity for hearing, the Commission deter-
mines that such certification is no longer war-
ranted. In a State whose program has been
suspended or revoked, the Commission shall
take such steps as may be necessary, consist-
ent with this section, to ensure continuity of
telecommunications relay services.

(g) Complaint

(1) Referral of complaint

If a complaint to the Commission alleges a
violation of this section with respect to intra-
state telecommunications relay services with-
in a State and certification of the program of
such State under subsection (f) of this section
is in effect, the Commission shall refer such
complaint to such State.

(2) Jurisdiction of Commission

After referring a complaint to a State under
paragraph (1), the Commission shall exercise
jurisdiction over such complaint only if—
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(A) final action under such State program
has not been taken on such complaint by
such State—

(i) within 180 days after the complaint is
filed with such State; or

(ii) within a shorter period as prescribed
by the regulations of such State; or

(B) the Commission determines that such
State program is no longer qualified for cer-
tification under subsection (f) of this sec-
tion.

(June 19, 1934, ch. 652, title II, §225, as added
Pub. L. 101-336, title IV, §401(a), July 26, 1990, 104
Stat. 366; amended Pub. L. 104-104, §3(d)(1), Feb.
8, 1996, 110 Stat. 61; Pub. L. 111-260, title I,
§103(a), Oct. 8, 2010, 124 Stat. 2755.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(2), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

2010—Subsec. (a)(3). Pub. L. 111-260 amended par. (3)
generally. Prior to amendment, text read as follows:
“The term ‘telecommunications relay services’ means
telephone transmission services that provide the abil-
ity for an individual who has a hearing impairment or
speech impairment to engage in communication by
wire or radio with a hearing individual in a manner
that is functionally equivalent to the ability of an indi-
vidual who does not have a hearing impairment or
speech impairment to communicate using voice com-
munication services by wire or radio. Such term in-
cludes services that enable two-way communication be-
tween an individual who uses a TDD or other nonvoice
terminal device and an individual who does not use
such a device.”

1996—Subsec. (a)(1). Pub. L. 104-104 substituted ‘‘sec-
tion 153" for ‘‘section 153(h)’’.

§226. Telephone operator services
(a) Definitions

As used in this section—

(1) The term ‘‘access code’ means a sequence
of numbers that, when dialed, connect the
caller to the provider of operator services as-
sociated with that sequence.

(2) The term ‘‘aggregator’” means any person
that, in the ordinary course of its operations,
makes telephones available to the public or to
transient users of its premises, for interstate
telephone calls using a provider of operator
services.

(3) The term ‘‘call splashing’ means the
transfer of a telephone call from one provider
of operator services to another such provider
in such a manner that the subsequent provider
is unable or unwilling to determine the loca-
tion of the origination of the call and, because
of such inability or unwillingness, is prevented
from billing the call on the basis of such loca-
tion.

(4) The term ‘‘consumer’ means a person
initiating any interstate telephone call using
operator services.

(5) The term ‘‘equal access’ has the meaning
given that term in Appendix B of the Modifica-
tion of Final Judgment entered August 24,
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1982, in United States v. Western Electric,
Civil Action No. 82-0192 (United States Dis-
trict Court, District of Columbia), as amended
by the Court in its orders issued prior to Octo-
ber 17, 1990.

(6) The term ‘‘equal access code’” means an
access code that allows the public to obtain an
equal access connection to the carrier associ-
ated with that code.

(7) The term ‘‘operator services’” means any
interstate telecommunications service initi-
ated from an aggregator location that in-
cludes, as a component, any automatic or live
assistance to a consumer to arrange for billing
or completion, or both, of an interstate tele-
phone call through a method other than—

(A) automatic completion with billing to
the telephone from which the call origi-
nated; or

(B) completion through an access code
used by the consumer, with billing to an ac-
count previously established with the car-
rier by the consumer.

(8) The term ‘‘presubscribed provider of oper-
ator services’” means the interstate provider
of operator services to which the consumer is
connected when the consumer places a call
using a provider of operator services without
dialing an access code.

(9) The term ‘‘provider of operator services”
means any common carrier that provides oper-
ator services or any other person determined
by the Commission to be providing operator
services.

(b) Requirements for providers of operator serv-
ices
(1) In general

Beginning not later than 90 days after Octo-
ber 17, 1990, each provider of operator services
shall, at a minimum—

(A) identify itself, audibly and distinctly,
to the consumer at the beginning of each
telephone call and before the consumer in-
curs any charge for the call;

(B) permit the consumer to terminate the
telephone call at no charge before the call is
connected;

(C) disclose immediately to the consumer,
upon request and at no charge to the con-
sumer—

(1) a quote of its rates or charges for the
call;

(ii) the methods by which such rates or
charges will be collected; and

(iii) the methods by which complaints
concerning such rates, charges, or collec-
tion practices will be resolved;

(D) ensure, by contract or tariff, that each
aggregator for which such provider is the
presubscribed provider of operator services
is in compliance with the requirements of
subsection (c) of this section and, if applica-
ble, subsection (e)(1) of this section;

(E) withhold payment (on a location-by-lo-
cation basis) of any compensation, including
commissions, to aggregators if such provider
reasonably believes that the aggregator (i) is
blocking access by means of ‘950" or ‘800"’
numbers to interstate common carriers in
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violation of subsection (¢)(1)(B) of this sec-
tion or (ii) is blocking access to equal access
codes in violation of rules the Commission
may prescribe under subsection (e)(1) of this
section;

(F) not bill for unanswered telephone calls
in areas where equal access is available;

(G) not knowingly bill for unanswered
telephone calls where equal access is not
available;

(H) not engage in call splashing, unless the
consumer requests to be transferred to an-
other provider of operator services, the con-
sumer is informed prior to incurring any
charges that the rates for the call may not
reflect the rates from the actual originating
location of the call, and the consumer then
consents to be transferred; and

(I) except as provided in subparagraph (H),
not bill for a call that does not reflect the
location of the origination of the call.

(2) Additional requirements for first 3 years

In addition to meeting the requirements of
paragraph (1), during the 3-year period begin-
ning on the date that is 90 days after October
17, 1990, each presubscribed provider of opera-
tor services shall identify itself audibly and
distinctly to the consumer, not only as re-
quired in paragraph (1)(A), but also for a sec-
ond time before connecting the call and before
the consumer incurs any charge.

(¢) Requirements for aggregators
(1) In general

Each aggregator, beginning not later than 90
days after October 17, 1990, shall—
(A) post on or near the telephone instru-
ment, in plain view of consumers—

(i) the name, address, and toll-free tele-
phone number of the provider of operator
services;

(ii) a written disclosure that the rates
for all operator-assisted calls are available
on request, and that consumers have a
right to obtain access to the interstate
common carrier of their choice and may
contact their preferred interstate common
carriers for information on accessing that
carrier’s service using that telephone; and

(iii) the name and address of the enforce-
ment division of the Common Carrier Bu-
reau of the Commission, to which the con-
sumer may direct complaints regarding
operator services;

(B) ensure that each of its telephones pre-
subscribed to a provider of operator services
allows the consumer to use ‘800" and ‘950’
access code numbers to obtain access to the
provider of operator services desired by the
consumer; and

(C) ensure that no charge by the aggre-
gator to the consumer for using an ‘‘800°° or
‘950"’ access code number, or any other ac-
cess code number, is greater than the
amount the aggregator charges for calls
placed using the presubscribed provider of
operator services.

(2) Effect of State law or regulation

The requirements of paragraph (1)(A) shall
not apply to an aggregator in any case in
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which State law or State regulation requires
the aggregator to take actions that are sub-
stantially the same as those required in para-
graph (1)(A).

(d) General rulemaking required

(1) Rulemaking proceeding

The Commission shall conduct a rulemaking
proceeding pursuant to this subchapter to pre-
scribe regulations to—

(A) protect consumers from unfair and de-
ceptive practices relating to their use of op-
erator services to place interstate telephone
calls; and

(B) ensure that consumers have the oppor-
tunity to make informed choices in making
such calls.

(2) Contents of regulations

The regulations prescribed under this sec-
tion shall—

(A) contain provisions to implement each
of the requirements of this section, other
than the requirements established by the
rulemaking under subsection (e) of this sec-
tion on access and compensation; and

(B) contain such other provisions as the
Commission determines necessary to carry
out this section and the purposes and poli-
cies of this section.

(3) Additional requirements to be implemented
by regulations

The regulations prescribed under this sec-
tion shall, at a minimum—

(A) establish minimum standards for pro-
viders of operator services and aggregators
to use in the routing and handling of emer-
gency telephone calls; and

(B) establish a policy for requiring provid-
ers of operator services to make public infor-
mation about recent changes in operator
services and choices available to consumers
in that market.

(e) Separate rulemaking on access and com-

pensation
(1) Access

The Commission,! shall require—

(A) that each aggregator ensure within a
reasonable time that each of its telephones
presubscribed to a provider of operator serv-
ices allows the consumer to obtain access to
the provider of operator services desired by
the consumer through the use of an equal ac-
cess code; or

(B) that all providers of operator services,
within a reasonable time, make available to
their customers a ‘950’ or ‘‘800’" access code
number for use in making operator services
calls from anywhere in the United States; or

(C) that the requirements described under
both subparagraphs (A) and (B) apply.

(2) Compensation

The Commission shall consider the need to
prescribe compensation (other than advance
payment by consumers) for owners of competi-
tive public pay telephones for calls routed to
providers of operator services that are other

180 in original. The comma probably should not appear.
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than the presubscribed provider of operator
services for such telephones. Within 9 months
after October 17, 1990, the Commission shall
reach a final decision on whether to prescribe
such compensation.

(f) Technological capability of equipment

Any equipment and software manufactured or
imported more than 18 months after October 17,
1990, and installed by any aggregator shall be
technologically capable of providing consumers
with access to interstate providers of operator
services through the use of equal access codes.

(g) Fraud

In any proceeding to carry out the provisions
of this section, the Commission shall require
such actions or measures as are necessary to en-
sure that aggregators are not exposed to undue
risk of fraud.

(h) Determinations of rate compliance
(1) Filing of informational tariff
(A) In general

Each provider of operator services shall
file, within 90 days after October 17, 1990, and
shall maintain, update regularly, and keep
open for public inspection, an informational
tariff specifying rates, terms, and condi-
tions, and including commissions, sur-
charges, any fees which are collected from
consumers, and reasonable estimates of the
amount of traffic priced at each rate, with
respect to calls for which operator services
are provided. Any changes in such rates,
terms, or conditions shall be filed no later
than the first day on which the changed
rates, terms, or conditions are in effect.

(B) Waiver authority

The Commission may, after 4 years follow-
ing October 17, 1990, waive the requirements
of this paragraph only if—

(i) the findings and conclusions of the
Commission in the final report issued
under paragraph (3)(B)(iii) state that the
regulatory objectives specified in sub-
section (d)(1)(A) and (B) of this section
have been achieved; and

(ii) the Commission determines that
such waiver will not adversely affect the
continued achievement of such regulatory
objectives.

(2) Review of informational tariffs

If the rates and charges filed by any provider
of operator services under paragraph (1) ap-
pear upon review by the Commission to be un-
just or unreasonable, the Commission may re-
quire such provider of operator services to do
either or both of the following:

(A) demonstrate that its rates and charges
are just and reasonable, and

(B) announce that its rates are available
on request at the beginning of each call.

(3) Proceeding required
(A) In general
Within 60 days after October 17, 1990, the
Commission shall initiate a proceeding to

determine whether the regulatory objectives
specified in subsection (d)(1)(A) and (B) of
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this section are being achieved. The proceed-
ing shall—

(i) monitor operator service rates;

(ii) determine the extent to which offer-
ings made by providers of operator serv-
ices are improvements, in terms of service
quality, price, innovation, and other fac-
tors, over those available before the entry
of new providers of operator services into
the market;

(iii) report on (in the aggregate and by
individual provider) operator service rates,
incidence of service complaints, and serv-
ice offerings;

(iv) consider the effect that commissions
and surcharges, billing and validation
costs, and other costs of doing business
have on the overall rates charged to con-
sumers; and

(v) monitor compliance with the provi-
sions of this section, including the periodic
placement of telephone calls from aggre-
gator locations.

(B) Reports

(i) The Commission shall, during the pend-
ency of such proceeding and not later than 5
months after its commencement, provide the
Congress with an interim report on the Com-
mission’s activities and progress to date.

(ii) Not later than 11 months after the
commencement of such proceeding, the Com-
mission shall report to the Congress on its
interim findings as a result of the proceed-
ing.

(iii) Not later than 23 months after the
commencement of such proceeding, the Com-
mission shall submit a final report to the
Congress on its findings and conclusions.

(4) Implementing regulations
(A) In general

Unless the Commission makes the deter-
mination described in subparagraph (B), the
Commission shall, within 180 days after sub-
mission of the report required under para-
graph (3)(B)(iii), complete a rulemaking pro-
ceeding pursuant to this subchapter to es-
tablish regulations for implementing the re-
quirements of this subchapter (and para-
graphs (1) and (2) of this subsection) that
rates and charges for operator services be
just and reasonable. Such regulations shall
include limitations on the amount of com-
missions or any other compensation given to
aggregators by providers of operator service.
(B) Limitation

The requirement of subparagraph (A) shall
not apply if, on the basis of the proceeding
under paragraph (3)(A), the Commission
makes (and includes in the report required
by paragraph (3)(B)(iii)) a factual determina-
tion that market forces are securing rates
and charges that are just and reasonable, as
evidenced by rate levels, costs, complaints,
service quality, and other relevant factors.

(i) Statutory construction

Nothing in this section shall be construed to
alter the obligations, powers, or duties of com-
mon carriers or the Commission under the other
sections of this chapter.
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(June 19, 1934, ch. 652, title II, §226, as added
Pub. L. 101435, §3, Oct. 17, 1990, 104 Stat. 987;
amended Pub. L. 101-555, §4, Nov. 15, 1990, 104
Stat. 2760; Pub. L. 102-538, title II, §207, Oct. 27,
1992, 106 Stat. 3543; Pub. L. 103-414, title III,
§§303(a)(10), 304(a)(8), Oct. 25, 1994, 108 Stat. 4294,
4297.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (i), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

AMENDMENTS

1994—Subsec. (d)(2) to (4). Pub. L. 103-414, §303(a)(10),
redesignated pars. (3) and (4) as (2) and (3), respectively,
and struck out heading and text of former par. (2). Text
read as follows: ‘“The Commission shall initiate the
proceeding required under paragraph (1) within 60 days
after October 17, 1990, and shall prescribe regulations
pursuant to the proceeding not later than 210 days after
October 17, 1990. Such regulations shall take effect not
later than 45 days after the date the regulations are
prescribed.”

Subsec. (e)(1). Pub. L. 103-414, §304(a)(8), struck out
“within 9 months after October 17, 1990, after ‘‘The
Commission,”” in introductory provisions.

1992—Subsec. (d)(4)(A). Pub. L. 102-538 inserted ‘‘and
aggregators’ after ‘‘operator services’.

1990—Subsec. (b)(1). Pub. L. 101-555, §4(a), substituted
90 days’ for 30 days’’.

Subsec. (b)(1)(J). Pub. L. 101-555, §4(b), struck out
subpar. (J) which read as follows: ‘‘not bill an inter-
exchange telephone call to a billing card number
which—

‘(i) is issued by another provider of operator serv-
ices, and
‘“(ii) permits the identification of the other pro-
vider,
unless the call is billed at a rate not greater than the
other provider’s rate for the call, the consumer re-
quests a special service that is not available under tar-
iff from the other provider, or the consumer expressly
consents to a rate greater than the other provider’s
rate.”

Subsecs. (b)(2), (c)1), (h)(1)(A). Pub. L. 101-555, §4(a),

substituted ‘90 days’’ for ‘30 days’’.

CONGRESSIONAL FINDINGS

Section 2 of Pub. L. 101-435 provided that: ‘“The Con-
gress finds that—

‘(1) the divestiture of AT&T and decisions allowing
open entry for competitors in the telephone market-
place produced a variety of new services and many
new providers of existing telephone services;

‘(2) the growth of competition in the telecommuni-
cations market makes it essential to ensure that
safeguards are in place to assure fairness for consum-
ers and service providers alike;

‘“(3) a variety of providers of operator services now
compete to win contracts to provide operator services
to hotels, hospitals, airports, and other aggregators
of telephone business from consumers;

‘“(4) the mere existence of a variety of service pro-
viders in the operator services marketplace is signifi-
cant in making that market competitive only when
consumers are able to make informed choices from
among those service providers;

‘“(6) however, often consumers have no choices in
selecting a provider of operator services, and often
attempts by consumers to reach their preferred long
distance carrier by using a telephone billing card,
credit card, or prearranged access code number are
blocked;

‘(6) a number of State regulatory authorities have
taken action to protect consumers using intrastate
operator services;
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““(7) from January 1988 through February 1990, the
Federal Communications Commission received over
4,000 complaints from consumers about operator serv-
ices;

‘“(8) those consumers have complained that they are
denied access to the interexchange carrier of their
choice, that they are deceived about the identity of
the company providing operator services for their
calls and the rates being charged, that they lack in-
formation on what they can do to complain about un-
fair treatment by an operator service provider, and
that they are, accordingly, being deprived of the free
choice essential to the operation of a competitive
market;

‘“(9) the Commission has testified that its actions
have been insufficient to correct the problems in the
operator services industry to date; and

‘“(10) a combination of industry self-regulation and
government regulation is required to ensure that
competitive operator services are provided in a fair
and reasonable manner.”

§ 227. Restrictions on use of telephone equipment
(a) Definitions

As used in this section—

(1) The term ‘“‘automatic telephone dialing
system’ means equipment which has the ca-
pacity—

(A) to store or produce telephone numbers
to be called, using a random or sequential
number generator; and

(B) to dial such numbers.

(2) The term ‘‘established business relation-
ship”’, for ©purposes only of subsection
(b)(A)(C)(A) of this section, shall have the
meaning given the term in section 64.1200 of
title 47, Code of Federal Regulations, as in ef-
fect on January 1, 2003, except that—

(A) such term shall include a relationship
between a person or entity and a business
subscriber subject to the same terms appli-
cable under such section to a relationship
between a person or entity and a residential
subscriber; and

(B) an established business relationship
shall be subject to any time limitation es-
tablished pursuant to paragraph (2)(G)).1

(3) The term ‘‘telephone facsimile machine”
means equipment which has the capacity (A)
to transcribe text or images, or both, from
paper into an electronic signal and to trans-
mit that signal over a regular telephone line,
or (B) to transcribe text or images (or both)
from an electronic signal received over a regu-
lar telephone line onto paper.

(4) The term ‘‘telephone solicitation’ means
the initiation of a telephone call or message
for the purpose of encouraging the purchase or
rental of, or investment in, property, goods, or
services, which is transmitted to any person,
but such term does not include a call or mes-
sage (A) to any person with that person’s prior
express invitation or permission, (B) to any
person with whom the caller has an estab-
lished business relationship, or (C) by a tax ex-
empt nonprofit organization.

(6) The term ‘‘unsolicited advertisement”
means any material advertising the commer-
cial availability or quality of any property,

1So0 in original. Second closing parenthesis probably should

not appear.
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goods, or services which is transmitted to any
person without that person’s prior express in-
vitation or permission, in writing or other-
wise.
(b) Restrictions on use of automated telephone
equipment
(1) Prohibitions

It shall be unlawful for any person within
the United States, or any person outside the
United States if the recipient is within the
United States—

(A) to make any call (other than a call
made for emergency purposes or made with
the prior express consent of the called party)
using any automatic telephone dialing sys-
tem or an artificial or prerecorded voice—

except that the exception under clauses (i)
and (ii) shall not apply with respect to an
unsolicited advertisement sent to a tele-
phone facsimile machine by a sender to
whom a request has been made not to send
future unsolicited advertisements to such
telephone facsimile machine that complies
with the requirements under paragraph
(2)(E); or

(D) to use an automatic telephone dialing
system in such a way that two or more tele-
phone lines of a multi-line business are en-
gaged simultaneously.

(2) Regulations; exemptions and other provi-

sions
The Commission shall prescribe regulations

(i) to any emergency telephone line (in-
cluding any ‘“911” line and any emergency
line of a hospital, medical physician or

to implement the requirements of this sub-
section. In implementing the requirements of
this subsection, the Commission—

service office, health care facility, poison
control center, or fire protection or law
enforcement agency);

(ii) to the telephone line of any guest
room or patient room of a hospital, health
care facility, elderly home, or similar es-
tablishment; or

(iii) to any telephone number assigned to
a paging service, cellular telephone serv-
ice, specialized mobile radio service, or
other radio common carrier service, or any
service for which the called party is
charged for the call;

(B) to initiate any telephone call to any
residential telephone line using an artificial
or prerecorded voice to deliver a message
without the prior express consent of the
called party, unless the call is initiated for
emergency purposes or is exempted by rule
or order by the Commission under paragraph
2)(B);

(C) to use any telephone facsimile ma-
chine, computer, or other device to send, to
a telephone facsimile machine, an unsolic-
ited advertisement, unless—

(i) the unsolicited advertisement is from

a sender with an established business rela-

tionship with the recipient;

(ii) the sender obtained the number of
the telephone facsimile machine through—
(I) the voluntary communication of
such number, within the context of such
established business relationship, from
the recipient of the unsolicited adver-
tisement, or
(IT) a directory, advertisement, or site
on the Internet to which the recipient
voluntarily agreed to make available its
facsimile number for public distribution,

except that this clause shall not apply in
the case of an unsolicited advertisement
that is sent based on an established busi-
ness relationship with the recipient that
was in existence before July 9, 2005, if the
sender possessed the facsimile machine
number of the recipient before July 9, 2005;
and

(iii) the unsolicited advertisement con-
tains a notice meeting the requirements
under paragraph (2)(D),

(A) shall consider prescribing regulations
to allow businesses to avoid receiving calls
made using an artificial or prerecorded voice
to which they have not given their prior ex-
press consent;

(B) may, by rule or order, exempt from the
requirements of paragraph (1)(B) of this sub-
section, subject to such conditions as the
Commission may prescribe—

(i) calls that are not made for a commer-
cial purpose; and

(ii) such classes or categories of calls
made for commercial purposes as the Com-
mission determines—

(I) will not adversely affect the privacy
rights that this section is intended to
protect; and

(IT) do not include the transmission of
any unsolicited advertisement;

(C) may, by rule or order, exempt from the
requirements of paragraph (1)(A)(iii) of this
subsection calls to a telephone number as-
signed to a cellular telephone service that
are not charged to the called party, subject
to such conditions as the Commission may
prescribe as necessary in the interest of the
privacy rights this section is intended to
protect;

(D) shall provide that a notice contained
in an unsolicited advertisement complies
with the requirements under this subpara-
graph only if—

(i) the notice is clear and conspicuous
and on the first page of the unsolicited ad-
vertisement;

(ii) the notice states that the recipient
may make a request to the sender of the
unsolicited advertisement not to send any
future unsolicited advertisements to a
telephone facsimile machine or machines
and that failure to comply, within the
shortest reasonable time, as determined by
the Commission, with such a request meet-
ing the requirements under subparagraph
(E) is unlawful;

(iii) the notice sets forth the require-
ments for a request under subparagraph
(E);

(iv) the notice includes—

(I) a domestic contact telephone and
facsimile machine number for the recipi-
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ent to transmit such a request to the
sender; and

(IT) a cost-free mechanism for a recipi-
ent to transmit a request pursuant to
such notice to the sender of the unsolic-
ited advertisement; the Commission
shall by rule require the sender to pro-
vide such a mechanism and may, in the
discretion of the Commission and subject
to such conditions as the Commission
may prescribe, exempt certain classes of
small business senders, but only if the
Commission determines that the costs to
such class are unduly burdensome given
the revenues generated by such small
businesses;

(v) the telephone and facsimile machine
numbers and the cost-free mechanism set
forth pursuant to clause (iv) permit an in-
dividual or business to make such a re-
quest at any time on any day of the week;
and

(vi) the notice complies with the require-
ments of subsection (d) of this section;

(B) shall provide, by rule, that a request
not to send future unsolicited advertise-
ments to a telephone facsimile machine
complies with the requirements under this
subparagraph only if—

(i) the request identifies the telephone
number or numbers of the telephone fac-
simile machine or machines to which the
request relates;

(ii) the request is made to the telephone
or facsimile number of the sender of such
an unsolicited advertisement provided pur-
suant to subparagraph (D)(iv) or by any
other method of communication as deter-
mined by the Commission; and

(iii) the person making the request has
not, subsequent to such request, provided
express invitation or permission to the
sender, in writing or otherwise, to send
such advertisements to such person at
such telephone facsimile machine;

(F) may, in the discretion of the Commis-
sion and subject to such conditions as the
Commission may prescribe, allow profes-
sional or trade associations that are tax-ex-
empt nonprofit organizations to send unso-
licited advertisements to their members in
furtherance of the association’s tax-exempt
purpose that do not contain the notice re-
quired by paragraph (1)(C)(iii), except that
the Commission may take action under this
subparagraph only—

(i) by regulation issued after public no-
tice and opportunity for public comment;
and

(ii) if the Commission determines that
such notice required by paragraph
(1)(C)(iii) is not necessary to protect the
ability of the members of such associa-
tions to stop such associations from send-
ing any future unsolicited advertisements;
and

(G)(1) may, consistent with clause (ii),
limit the duration of the existence of an es-
tablished business relationship, however, be-
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fore establishing any such limits, the Com-
mission shall—

(I) determine whether the existence of
the exception under paragraph (1)(C) relat-
ing to an established business relationship
has resulted in a significant number of
complaints to the Commission regarding
the sending of unsolicited advertisements
to telephone facsimile machines;

(IT) determine whether a significant
number of any such complaints involve un-
solicited advertisements that were sent on
the basis of an established business rela-
tionship that was longer in duration than
the Commission believes is consistent with
the reasonable expectations of consumers;

(ITI) evaluate the costs to senders of
demonstrating the existence of an estab-
lished business relationship within a speci-
fied period of time and the benefits to re-
cipients of establishing a limitation on
such established business relationship; and

(IV) determine whether with respect to
small businesses, the costs would not be
unduly burdensome; and

(ii) may not commence a proceeding to de-
termine whether to limit the duration of the
existence of an established business relation-
ship before the expiration of the 3-month pe-
riod that begins on July 9, 2005.

(3) Private right of action

A person or entity may, if otherwise per-
mitted by the laws or rules of court of a State,
bring in an appropriate court of that State—

(A) an action based on a violation of this
subsection or the regulations prescribed
under this subsection to enjoin such viola-
tion,

(B) an action to recover for actual mone-
tary loss from such a violation, or to receive
$500 in damages for each such violation,
whichever is greater, or

(C) both such actions.

If the court finds that the defendant willfully
or knowingly violated this subsection or the
regulations prescribed under this subsection,
the court may, in its discretion, increase the
amount of the award to an amount equal to
not more than 3 times the amount available
under subparagraph (B) of this paragraph.

(c) Protection of subscriber privacy rights
(1) Rulemaking proceeding required

Within 120 days after December 20, 1991, the
Commission shall initiate a rulemaking pro-
ceeding concerning the need to protect resi-
dential telephone subscribers’ privacy rights
to avoid receiving telephone solicitations to
which they object. The proceeding shall—

(A) compare and evaluate alternative
methods and procedures (including the use
of electronic databases, telephone network
technologies, special directory markings, in-
dustry-based or company-specific ‘‘do not
call” systems, and any other alternatives,
individually or in combination) for their ef-
fectiveness in protecting such privacy
rights, and in terms of their cost and other
advantages and disadvantages;
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(B) evaluate the categories of public and
private entities that would have the capac-
ity to establish and administer such meth-
ods and procedures;

(C) consider whether different methods and
procedures may apply for local telephone so-
licitations, such as local telephone solicita-
tions of small businesses or holders of sec-
ond class mail permits;

(D) consider whether there is a need for ad-
ditional Commission authority to further re-
strict telephone solicitations, including
those calls exempted under subsection (a)(3)
of this section, and, if such a finding is made
and supported by the record, propose specific
restrictions to the Congress; and

(BE) develop proposed regulations to imple-
ment the methods and procedures that the
Commission determines are most effective
and efficient to accomplish the purposes of
this section.

(2) Regulations

Not later than 9 months after December 20,
1991, the Commission shall conclude the rule-
making proceeding initiated under paragraph
(1) and shall prescribe regulations to imple-
ment methods and procedures for protecting
the privacy rights described in such paragraph
in an efficient, effective, and economic man-
ner and without the imposition of any addi-
tional charge to telephone subscribers.

(3) Use of database permitted

The regulations required by paragraph (2)
may require the establishment and operation
of a single national database to compile a list
of telephone numbers of residential subscrib-
ers who object to receiving telephone solicita-
tions, and to make that compiled list and
parts thereof available for purchase. If the
Commission determines to require such a
database, such regulations shall—

(A) specify a method by which the Com-
mission will select an entity to administer
such database;

(B) require each common carrier providing
telephone exchange service, in accordance
with regulations prescribed by the Commis-
sion, to inform subscribers for telephone ex-
change service of the opportunity to provide
notification, in accordance with regulations
established under this paragraph, that such
subscriber objects to receiving telephone so-
licitations;

(C) specify the methods by which each
telephone subscriber shall be informed, by
the common carrier that provides local ex-
change service to that subscriber, of (i) the
subscriber’s right to give or revoke a notifi-
cation of an objection under subparagraph
(A), and (ii) the methods by which such right
may be exercised by the subscriber;

(D) specify the methods by which such ob-
jections shall be collected and added to the
database;

(BE) prohibit any residential subscriber
from being charged for giving or revoking
such notification or for being included in a
database compiled under this section;

(F) prohibit any person from making or
transmitting a telephone solicitation to the
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telephone number of any subscriber included
in such database;

(G) specify (i) the methods by which any
person desiring to make or transmit tele-
phone solicitations will obtain access to the
database, by area code or local exchange pre-
fix, as required to avoid calling the tele-
phone numbers of subscribers included in
such database; and (ii) the costs to be recov-
ered from such persons;

(H) specify the methods for recovering,
from persons accessing such database, the
costs involved in identifying, collecting, up-
dating, disseminating, and selling, and other
activities relating to, the operations of the
database that are incurred by the entities
carrying out those activities;

(I) specify the frequency with which such
database will be updated and specify the
method by which such updating will take ef-
fect for purposes of compliance with the reg-
ulations prescribed under this subsection;

(J) be designed to enable States to use the
database mechanism selected by the Com-
mission for purposes of administering or en-
forcing State law;

(K) prohibit the use of such database for
any purpose other than compliance with the
requirements of this section and any such
State law and specify methods for protection
of the privacy rights of persons whose num-
bers are included in such database; and

(L) require each common carrier providing
services to any person for the purpose of
making telephone solicitations to notify
such person of the requirements of this sec-
tion and the regulations thereunder.

(4) Considerations required for use of database
method

If the Commission determines to require the
database mechanism described in paragraph
(3), the Commission shall—

(A) in developing procedures for gaining
access to the database, consider the different
needs of telemarketers conducting business
on a national, regional, State, or local level;

(B) develop a fee schedule or price struc-
ture for recouping the cost of such database
that recognizes such differences and—

(i) reflect the relative costs of providing
a national, regional, State, or local list of
phone numbers of subscribers who object
to receiving telephone solicitations;

(ii) reflect the relative costs of providing
such lists on paper or electronic media;
and

(iii) not place an unreasonable financial
burden on small businesses; and

(C) consider (i) whether the needs of tele-
marketers operating on a local basis could
be met through special markings of area
white pages directories, and (ii) if such di-
rectories are needed as an adjunct to data-
base lists prepared by area code and local ex-
change prefix.

(5) Private right of action

A person who has received more than one
telephone call within any 12-month period by
or on behalf of the same entity in violation of
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the regulations prescribed under this sub-
section may, if otherwise permitted by the
laws or rules of court of a State bring in an ap-
propriate court of that State—

(A) an action based on a violation of the
regulations prescribed under this subsection
to enjoin such violation,

(B) an action to recover for actual mone-
tary loss from such a violation, or to receive
up to $5600 in damages for each such viola-
tion, whichever is greater, or

(C) both such actions.

It shall be an affirmative defense in any action
brought under this paragraph that the defend-
ant has established and implemented, with due
care, reasonable practices and procedures to
effectively prevent telephone solicitations in
violation of the regulations prescribed under
this subsection. If the court finds that the de-
fendant willfully or knowingly violated the
regulations prescribed under this subsection,
the court may, in its discretion, increase the
amount of the award to an amount equal to
not more than 3 times the amount available
under subparagraph (B) of this paragraph.

(6) Relation to subsection (b)

The provisions of this subsection shall not
be construed to permit a communication pro-
hibited by subsection (b) of this section.

(d) Technical and procedural standards
(1) Prohibition

It shall be unlawful for any person within
the United States—

(A) to initiate any communication using a
telephone facsimile machine, or to make any
telephone call using any automatic tele-
phone dialing system, that does not comply
with the technical and procedural standards
prescribed under this subsection, or to use
any telephone facsimile machine or auto-
matic telephone dialing system in a manner
that does not comply with such standards;
or

(B) to use a computer or other electronic
device to send any message via a telephone
facsimile machine unless such person clearly
marks, in a margin at the top or bottom of
each transmitted page of the message or on
the first page of the transmission, the date
and time it is sent and an identification of
the business, other entity, or individual
sending the message and the telephone num-
ber of the sending machine or of such busi-
ness, other entity, or individual.

(2) Telephone facsimile machines

The Commission shall revise the regulations
setting technical and procedural standards for
telephone facsimile machines to require that
any such machine which is manufactured after
one Yyear after December 20, 1991, clearly
marks, in a margin at the top or bottom of
each transmitted page or on the first page of
each transmission, the date and time sent, an
identification of the business, other entity, or
individual sending the message, and the tele-
phone number of the sending machine or of
such business, other entity, or individual.

(3) Artificial or prerecorded voice systems

The Commission shall prescribe technical
and procedural standards for systems that are
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used to transmit any artificial or prerecorded
voice message via telephone. Such standards
shall require that—

(A) all artificial or prerecorded telephone
messages (i) shall, at the beginning of the
message, state clearly the identity of the
business, individual, or other entity initiat-
ing the call, and (ii) shall, during or after
the message, state clearly the telephone
number or address of such business, other
entity, or individual; and

(B) any such system will automatically re-
lease the called party’s line within 5 seconds
of the time notification is transmitted to
the system that the called party has hung
up, to allow the called party’s line to be used
to make or receive other calls.

(e) Prohibition on provision of inaccurate caller

identification information
(1) In general

It shall be unlawful for any person within
the United States, in connection with any
telecommunications service or IP-enabled
voice service, to cause any caller identifica-
tion service to knowingly transmit misleading
or inaccurate caller identification information
with the intent to defraud, cause harm, or
wrongfully obtain anything of value, unless
such transmission is exempted pursuant to
paragraph (3)(B).

(2) Protection for blocking caller identification
information

Nothing in this subsection may be construed
to prevent or restrict any person from block-
ing the capability of any caller identification
service to transmit caller identification infor-
mation.

(3) Regulations
(A) In general

Not later than 6 months after December 22,
2010, the Commission shall prescribe regula-
tions to implement this subsection.

(B) Content of regulations
(i) In general

The regulations required under subpara-
graph (A) shall include such exemptions
from the prohibition under paragraph (1)
as the Commission determines is appro-
priate.

(ii) Specific exemption for law enforcement
agencies or court orders

The regulations required under subpara-
graph (A) shall exempt from the prohibi-
tion under paragraph (1) transmissions in
connection with—

(I) any authorized activity of a law en-
forcement agency; or

(IT) a court order that specifically au-
thorizes the use of caller identification
manipulation.

(4) Report

Not later than 6 months after December 22,
2010, the Commission shall report to Congress
whether additional legislation is necessary to
prohibit the provision of inaccurate caller
identification information in technologies
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that are successor or replacement tech-
nologies to telecommunications service or IP-
enabled voice service.

(5) Penalties

subsection or a regulation under this sub-
section.

(B) Notice

(A) Civil forfeiture
(i) In general

Any person that is determined by the
Commission, in accordance with para-
graphs (3) and (4) of section 503(b) of this
title, to have violated this subsection shall
be liable to the United States for a forfeit-
ure penalty. A forfeiture penalty under
this paragraph shall be in addition to any
other penalty provided for by this chapter.
The amount of the forfeiture penalty de-
termined under this paragraph shall not
exceed $10,000 for each violation, or 3 times
that amount for each day of a continuing
violation, except that the amount assessed
for any continuing violation shall not ex-
ceed a total of $1,000,000 for any single act
or failure to act.

(ii) Recovery

Any forfeiture penalty determined under
clause (i) shall be recoverable pursuant to
section 504(a) of this title.

(iii) Procedure

No forfeiture liability shall be deter-
mined under clause (i) against any person
unless such person receives the notice re-
quired by section 503(b)(3) of this title or
section 503(b)(4) of this title.

(iv) 2-year statute of limitations

No forfeiture penalty shall be deter-
mined or imposed against any person
under clause (i) if the violation charged oc-
curred more than 2 years prior to the date
of issuance of the required notice or notice
or apparent liability.

(B) Criminal fine

Any person who willfully and knowingly
violates this subsection shall upon convic-
tion thereof be fined not more than $10,000
for each violation, or 3 times that amount
for each day of a continuing violation, in
lieu of the fine provided by section 501 of
this title for such a violation. This subpara-
graph does not supersede the provisions of
section 501 of this title relating to imprison-
ment or the imposition of a penalty of both
fine and imprisonment.

(6) Enforcement by States
(A) In general

The chief legal officer of a State, or any
other State officer authorized by law to
bring actions on behalf of the residents of a
State, may bring a civil action, as parens
patriae, on behalf of the residents of that
State in an appropriate district court of the
United States to enforce this subsection or
to impose the civil penalties for violation of
this subsection, whenever the chief legal of-
ficer or other State officer has reason to be-
lieve that the interests of the residents of
the State have been or are being threatened
or adversely affected by a violation of this

The chief legal officer or other State offi-
cer shall serve written notice on the Com-
mission of any civil action under subpara-
graph (A) prior to initiating such civil ac-
tion. The notice shall include a copy of the
complaint to be filed to initiate such civil
action, except that if it is not feasible for
the State to provide such prior notice, the
State shall provide such notice immediately
upon instituting such civil action.

(C) Authority to intervene

Upon receiving the notice required by sub-
paragraph (B), the Commission shall have
the right—

(i) to intervene in the action;

(ii) upon so intervening, to be heard on
all matters arising therein; and

(iii) to file petitions for appeal.

(D) Construction

For purposes of bringing any civil action
under subparagraph (A), nothing in this
paragraph shall prevent the chief legal offi-
cer or other State officer from exercising the
powers conferred on that officer by the laws
of such State to conduct investigations or to
administer oaths or affirmations or to com-
pel the attendance of witnesses or the pro-
duction of documentary and other evidence.

(E) Venue; service or process
(i) Venue

An action brought under subparagraph
(A) shall be brought in a district court of
the United States that meets applicable
requirements relating to venue under sec-
tion 1391 of title 28.

(ii) Service of process

In an action brought under subparagraph
(A)—

(I) process may be served without re-
gard to the territorial limits of the dis-
trict or of the State in which the action
is instituted; and

(IT) a person who participated in an al-
leged violation that is being litigated in
the civil action may be joined in the
civil action without regard to the resi-
dence of the person.

(7) Effect on other laws

This subsection does not prohibit any law-
fully authorized investigative, protective, or
intelligence activity of a law enforcement
agency of the United States, a State, or a po-
litical subdivision of a State, or of an intel-
ligence agency of the United States.

(8) Definitions
For purposes of this subsection:
(A) Caller identification information

The term ‘‘caller identification informa-
tion” means information provided by a call-
er identification service regarding the tele-
phone number of, or other information re-
garding the origination of, a call made using
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a telecommunications service or IP-enabled
voice service.

(B) Caller identification service

The term ‘‘caller identification service”
means any service or device designed to pro-
vide the user of the service or device with
the telephone number of, or other informa-
tion regarding the origination of, a call
made using a telecommunications service or
IP-enabled voice service. Such term includes
automatic number identification services.

(C) IP-enabled voice service

The term ‘‘IP-enabled voice service’’ has
the meaning given that term by section 9.3
of the Commission’s regulations (47 C.F.R.
9.3), as those regulations may be amended by
the Commission from time to time.

(9) Limitation

Notwithstanding any other provision of this
section, subsection (f) shall not apply to this
subsection or to the regulations under this
subsection.

(f) Effect on State law

(1) State law not preempted

Except for the standards prescribed under
subsection (d) of this section and subject to
paragraph (2) of this subsection, nothing in
this section or in the regulations prescribed
under this section shall preempt any State law
that imposes more restrictive intrastate re-
quirements or regulations on, or which pro-
hibits—

(A) the use of telephone facsimile ma-
chines or other electronic devices to send
unsolicited advertisements;

(B) the use of automatic telephone dialing
systems;

(C) the use of artificial or prerecorded
voice messages; or

(D) the making of telephone solicitations.

(2) State use of databases

If, pursuant to subsection (c)(3) of this sec-
tion, the Commission requires the establish-
ment of a single national database of tele-
phone numbers of subscribers who object to re-
ceiving telephone solicitations, a State or
local authority may not, in its regulation of
telephone solicitations, require the use of any
database, list, or listing system that does not
include the part of such single national data-
base that relates to such State.

(g) Actions by States
(1) Authority of States

Whenever the attorney general of a State, or
an official or agency designated by a State,
has reason to believe that any person has en-
gaged or is engaging in a pattern or practice of
telephone calls or other transmissions to resi-
dents of that State in violation of this section
or the regulations prescribed under this sec-
tion, the State may bring a civil action on be-
half of its residents to enjoin such calls, an ac-
tion to recover for actual monetary loss or re-
ceive $500 in damages for each violation, or
both such actions. If the court finds the de-
fendant willfully or knowingly violated such
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regulations, the court may, in its discretion,
increase the amount of the award to an
amount equal to not more than 3 times the
amount available under the preceding sen-
tence.

(2) Exclusive jurisdiction of Federal courts

The district courts of the United States, the
United States courts of any territory, and the
District Court of the United States for the
District of Columbia shall have exclusive ju-
risdiction over all civil actions brought under
this subsection. Upon proper application, such
courts shall also have jurisdiction to issue
writs of mandamus, or orders affording like re-
lief, commanding the defendant to comply
with the provisions of this section or regula-
tions prescribed under this section, including
the requirement that the defendant take such
action as is necessary to remove the danger of
such violation. Upon a proper showing, a per-
manent or temporary injunction or restrain-
ing order shall be granted without bond.

(3) Rights of Commission

The State shall serve prior written notice of
any such civil action upon the Commission
and provide the Commission with a copy of its
complaint, except in any case where such prior
notice is not feasible, in which case the State
shall serve such notice immediately upon in-
stituting such action. The Commission shall
have the right (A) to intervene in the action,
(B) upon so intervening, to be heard on all
matters arising therein, and (C) to file peti-
tions for appeal.

(4) Venue; service of process

Any civil action brought under this sub-
section in a district court of the United States
may be brought in the district wherein the de-
fendant is found or is an inhabitant or trans-
acts business or wherein the violation oc-
curred or is occurring, and process in such
cases may be served in any district in which
the defendant is an inhabitant or where the
defendant may be found.

(5) Investigatory powers

For purposes of bringing any civil action
under this subsection, nothing in this section
shall prevent the attorney general of a State,
or an official or agency designated by a State,
from exercising the powers conferred on the
attorney general or such official by the laws of
such State to conduct investigations or to ad-
minister oaths or affirmations or to compel
the attendance of witnesses or the production
of documentary and other evidence.

(6) Effect on State court proceedings

Nothing contained in this subsection shall
be construed to prohibit an authorized State
official from proceeding in State court on the
basis of an alleged violation of any general
civil or criminal statute of such State.

(7) Limitation

Whenever the Commission has instituted a
civil action for violation of regulations pre-
scribed under this section, no State may, dur-
ing the pendency of such action instituted by
the Commission, subsequently institute a civil
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action against any defendant named in the
Commission’s complaint for any violation as
alleged in the Commission’s complaint.

(8) “Attorney general” defined

As used in this subsection, the term ‘‘attor-
ney general” means the chief legal officer of a
State.

(h) Junk fax enforcement report

The Commission shall submit an annual re-
port to Congress regarding the enforcement dur-
ing the past year of the provisions of this sec-
tion relating to sending of unsolicited advertise-
ments to telephone facsimile machines, which
report shall include—

(1) the number of complaints received by the
Commission during such year alleging that a
consumer received an unsolicited advertise-
ment via telephone facsimile machine in vio-
lation of the Commission’s rules;

(2) the number of citations issued by the
Commission pursuant to section 503 of this
title during the year to enforce any law, regu-
lation, or policy relating to sending of unsolic-
ited advertisements to telephone facsimile
machines;

(3) the number of notices of apparent liabil-
ity issued by the Commission pursuant to sec-
tion 503 of this title during the year to enforce
any law, regulation, or policy relating to send-
ing of unsolicited advertisements to telephone
facsimile machines;

(4) for each notice referred to in paragraph
3)—

(A) the amount of the proposed forfeiture
penalty involved;

(B) the person to whom the notice was is-
sued;

(C) the length of time between the date on
which the complaint was filed and the date
on which the notice was issued; and

(D) the status of the proceeding;

(5) the number of final orders imposing for-
feiture penalties issued pursuant to section 503
of this title during the year to enforce any
law, regulation, or policy relating to sending
of unsolicited advertisements to telephone fac-
simile machines;

(6) for each forfeiture order referred to in
paragraph (5)—

(A) the amount of the penalty imposed by
the order;

(B) the person to whom the order was is-
sued;

(C) whether the forfeiture penalty has been
paid; and

(D) the amount paid;

(7) for each case in which a person has failed
to pay a forfeiture penalty imposed by such a
final order, whether the Commission referred
such matter for recovery of the penalty; and

(8) for each case in which the Commission
referred such an order for recovery—

(A) the number of days from the date the
Commission issued such order to the date of
such referral;

(B) whether an action has been commenced
to recover the penalty, and if so, the number
of days from the date the Commission re-
ferred such order for recovery to the date of
such commencement; and
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(C) whether the recovery action resulted in
collection of any amount, and if so, the
amount collected.

(June 19, 1934, ch. 652, title II, §227, as added
Pub. L. 102-243, §3(a), Dec. 20, 1991, 105 Stat. 2395;
amended Pub. L. 102-556, title IV, §402, Oct. 28,
1992, 106 Stat. 4194; Pub. L. 103-414, title III,
§303(a)(11), (12), Oct. 25, 1994, 108 Stat. 4294; Pub.
L. 108-187, §12, Dec. 16, 2003, 117 Stat. 2717; Pub.
L. 109-21, §§2(a)-(g), 3, July 9, 2005, 119 Stat.
359-362; Pub. L. 111-331, §2, Dec. 22, 2010, 124 Stat.
3572.)

AMENDMENTS

2010—Subsecs. (e) to (h). Pub. L. 111-331 added subsec.
(e) and redesignated former subsecs. (e) to (g) as (f) to
(h), respectively.

2005—Subsec. (a)(2) to (4). Pub. L. 109-21, §2(b), added
par. (2) and redesignated former pars. (2) and (3) as (3)
and (4), respectively. Former par. (4) redesignated (5).

Subsec. (a)(5). Pub. L. 109-21, §2(b)(1), (g), redesig-
nated par. (4) as () and inserted ‘‘, in writing or other-
wise’’ before period at end.

Subsec. (b)(1)(C). Pub. L. 109-21, §2(a), amended sub-
par. (C) generally. Prior to amendment, subpar. (C)
read as follows: ‘‘to use any telephone facsimile ma-
chine, computer, or other device to send an unsolicited
advertisement to a telephone facsimile machine; or’’.

Subsec. (b)(2)(D) to (G). Pub. L. 109-21, §2(c)-(f), added
subpars. (D) to (G).

Subsec. (2). Pub. L. 109-21, §3, added subsec. (g).

2003—Subsec. (b)(1). Pub. L. 108-187 inserted ‘¢, or any
person outside the United States if the recipient is
within the United States’ after ‘‘United States” in in-
troductory provisions.

1994—Subsec. (b)(2)(C). Pub. L. 103-414, §303(a)(11),
substituted ‘‘paragraph’ for ‘‘paragraphs’.

Subsec. (e)(2). Pub. L. 103414, §303(a)(12), substituted
“national database’ for ‘‘national datebase’ after
‘‘such single’’.

1992—Subsec. (b)(2)(C). Pub. L. 102-556 added subpar.
(©).

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-187 effective Jan. 1, 2004,
see section 16 of Pub. L. 108-187, set out as an Effective
Date note under section 7701 of Title 15, Commerce and
Trade.

EFFECTIVE DATE; DEADLINE FOR REGULATIONS

Section 3(c) of Pub. L. 102-243, as amended by Pub. L.
102-556, title I, §102, Oct. 28, 1992, 106 Stat. 4186, provided
that:

‘(1) REGULATIONS.—The Federal Communications
Commission shall prescribe regulations to implement
the amendments made by this section [enacting this
section and amending section 152 of this title] not later
than 9 months after the date of enactment of this Act
[Dec. 20, 1991].

‘“(2) EFFECTIVE DATE.—The requirements of section
227 of the Communications Act of 1934 [this section] (as
added by this section), other than the authority to pre-
scribe regulations, shall take effect one year after the
date of enactment of this Act [Dec. 20, 1991].”

REGULATIONS

Pub. L. 109-21, §2(h), July 9, 2005, 119 Stat. 362, pro-
vided that: “Except as provided in section
227(b)(2)(G)({i) of the Communications Act of 1934 [47
U.S.C. 227(b)(2)(G)(ii)] (as added by subsection (f)), not
later than 270 days after the date of enactment of this
Act [July 9, 2005], the Federal Communications Com-
mission shall issue regulations to implement the
amendments made by this section.”

CONGRESSIONAL STATEMENT OF FINDINGS

Section 2 of Pub. L. 102-243 provided that: ‘““The Con-
gress finds that:
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‘(1) The use of the telephone to market goods and
services to the home and other businesses is now per-
vasive due to the increased use of cost-effective tele-
marketing techniques.

‘(2) Over 30,000 businesses actively telemarket
goods and services to business and residential cus-
tomers.

‘“(3) More than 300,000 solicitors call more than
18,000,000 Americans every day.

‘“(4) Total United States sales generated through
telemarketing amounted to $435,000,000,000 in 1990, a
more than four-fold increase since 1984.

‘() Unrestricted telemarketing, however, can be an
intrusive invasion of privacy and, when an emergency
or medical assistance telephone line is seized, a risk
to public safety.

‘“(6) Many consumers are outraged over the pro-
liferation of intrusive, nuisance calls to their homes
from telemarketers.

‘“(7) Over half the States now have statutes re-
stricting various uses of the telephone for marketing,
but telemarketers can evade their prohibitions
through interstate operations; therefore, Federal law
is needed to control residential telemarketing prac-
tices.

‘“(8) The Constitution does not prohibit restrictions
on commercial telemarketing solicitations.

‘4(9) Individuals’ privacy rights, public safety inter-
ests, and commercial freedoms of speech and trade
must be balanced in a way that protects the privacy
of individuals and permits legitimate telemarketing
practices.

‘(10) Evidence compiled by the Congress indicates
that residential telephone subscribers consider auto-
mated or prerecorded telephone calls, regardless of
the content or the initiator of the message, to be a
nuisance and an invasion of privacy.

‘(11) Technologies that might allow consumers to
avoid receiving such calls are not universally avail-
able, are costly, are unlikely to be enforced, or place
an inordinate burden on the consumer.

‘(12) Banning such automated or prerecorded tele-
phone calls to the home, except when the receiving
party consents to receiving the call or when such
calls are necessary in an emergency situation affect-
ing the health and safety of the consumer, is the only
effective means of protecting telephone consumers
from this nuisance and privacy invasion.

‘(13) While the evidence presented to the Congress
indicates that automated or prerecorded calls are a
nuisance and an invasion of privacy, regardless of the
type of call, the Federal Communications Commis-
sion should have the flexibility to design different
rules for those types of automated or prerecorded
calls that it finds are not considered a nuisance or in-
vasion of privacy, or for noncommercial calls, con-
sistent with the free speech protections embodied in
the First Amendment of the Constitution.

‘(14) Businesses also have complained to the Con-
gress and the Federal Communications Commission
that automated or prerecorded telephone calls are a
nuisance, are an invasion of privacy, and interfere
with interstate commerce.

‘(15) The Federal Communications Commission
should consider adopting reasonable restrictions on
automated or prerecorded calls to businesses as well
as to the home, consistent with the constitutional
protections of free speech.”

§228. Regulation of carrier offering of pay-per-
call services

(a) Purpose

It is the purpose of this section—

(1) to put into effect a system of national
regulation and review that will oversee inter-
state pay-per-call services; and

(2) to recognize the Commission’s authority
to prescribe regulations and enforcement pro-
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cedures and conduct oversight to afford rea-
sonable protection to consumers of pay-per-
call services and to assure that violations of
Federal law do not occur.

(b) General authority for regulations

The Commission by regulation shall, within
270 days after October 28, 1992, establish a sys-
tem for oversight and regulation of pay-per-call
services in order to provide for the protection of
consumers in accordance with this chapter and
other applicable Federal statutes and regula-
tions. The Commission’s final rules shall—

(1) include measures that provide a con-
sumer of pay-per-call services with adequate
and clear descriptions of the rights of the call-
er;

(2) define the obligations of common carriers
with respect to the provision of pay-per-call
services;

(3) include requirements on such carriers to
protect against abusive practices by providers
of pay-per-call services;

(4) identify procedures by which common
carriers and providers of pay-per-call services
may take affirmative steps to protect against
nonpayment of legitimate charges; and

(5) require that any service described in sub-
paragraphs (A) and (B) of subsection (i)(1) of
this section be offered only through the use of
certain telephone number prefixes and area
codes.

(¢) Common carrier obligations

Within 270 days after October 28, 1992, the
Commission shall, by regulation, establish the
following requirements for common carriers:

(1) Contractual obligations to comply

Any common carrier assigning to a provider
of pay-per-call services a telephone number
with a prefix or area code designated by the
Commission in accordance with subsection
(b)(5) of this section shall require by contract
or tariff that such provider comply with the
provisions of titles II and III of the Telephone
Disclosure and Dispute Resolution Act [15
U.S.C. 5711 et seq.; 5721 et seq.] and the regula-
tions prescribed by the Federal Trade Commis-
sion pursuant to those titles.

(2) Information availability

A common carrier that by tariff or contract
assigns a telephone number with a prefix or
area code designated by the Commission in ac-
cordance with subsection (b)(5) of this section
to a provider of a pay-per-call service shall
make readily available on request to Federal
and State agencies and other interested per-
sons—

(A) a list of the telephone numbers for
each of the pay-per-call services it carries;

(B) a short description of each such serv-
ice;

(C) a statement of the total cost or the
cost per minute and any other fees for each
such service;

(D) a statement of the pay-per-call serv-
ice’s name, business address, and business
telephone; and

(E) such other information as the Commis-
sion considers necessary for the enforcement
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of this section and other applicable Federal
statutes and regulations.

(3) Compliance procedures

A common carrier that by contract or tariff
assigns a telephone number with a prefix or
area code designated by the Commission in ac-
cordance with subsection (b)(5) of this section
to a provider of pay-per-call services shall ter-
minate, in accordance with procedures speci-
fied in such regulations, the offering of a pay-
per-call service of a provider if the carrier
knows or reasonably should know that such
service is not provided in compliance with
title II or III of the Telephone Disclosure and
Dispute Resolution Act [156 U.S.C. 5711 et seaq.;
5721 et seq.] or the regulations prescribed by
the Federal Trade Commission pursuant to
such titles.

(4) Subscriber disconnection prohibited

A common carrier shall not disconnect or in-
terrupt a subscriber’s local exchange tele-
phone service or long distance telephone serv-
ice because of nonpayment of charges for any
pay-per-call service.

(5) Blocking and presubscription

A common carrier that provides local ex-
change service shall—

(A) offer telephone subscribers (where
technically feasible) the option of blocking
access from their telephone number to all,
or to certain specific, prefixes or area codes
used by pay-per-call services, which option—

(i) shall be offered at no charge (I) to all
subscribers for a period of 60 days after the
issuance of the regulations under sub-
section (b) of this section, and (II) to any
subscriber who subscribes to a new tele-
phone number until 60 days after the time
the new telephone number is effective; and

(ii) shall otherwise be offered at a rea-
sonable fee; and

(B) offer telephone subscribers (where the
Commission determines it is technically and
economically feasible), in combination with
the blocking option described under subpara-
graph (A), the option of presubscribing to or
blocking only specific pay-per-call services
for a reasonable one-time charge.

The regulations prescribed under subpara-
graph (A)(i) of this paragraph may permit the
costs of such blocking to be recovered by con-
tract or tariff, but such costs may not be re-
covered from local or long-distance rate-
payers. Nothing in this subsection precludes a
common carrier from filing its rates and regu-
lations regarding blocking and presubscription
in its interstate tariffs.

(6) Verification of charitable status

A common carrier that assigns by contract
or tariff a telephone number with a prefix or
area code designated by the Commission in ac-
cordance with subsection (b)(5) of this section
to a provider of pay-per-call services that the
carrier knows or reasonably should know is
engaged in soliciting charitable contributions
shall obtain from such provider proof of the
tax exempt status of any person or organiza-
tion for which contributions are solicited.
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(7) Billing for 800 calls

A common carrier shall prohibit by tariff or
contract the use of any 800 telephone number,
or other telephone number advertised or wide-
ly understood to be toll free, in a manner that
would result in—

(A) the calling party being assessed, by
virtue of completing the call, a charge for
the call;

(B) the calling party being connected to a
pay-per-call service;

(C) the calling party being charged for in-
formation conveyed during the call unless—

(i) the calling party has a written agree-
ment (including an agreement transmitted
through electronic medium) that meets
the requirements of paragraph (8); or

(ii) the calling party is charged for the
information in accordance with paragraph

(9

(D) the calling party being called back col-
lect for the provision of audio information
services or simultaneous voice conversation
services; or

(E) the calling party being assessed, by
virtue of being asked to connect or other-
wise transfer to a pay-per-call service, a
charge for the call.

(8) Subscription agreements for billing for in-
formation provided via toll-free calls

(A) In general

For purposes of paragraph (7)(C)(i), a writ-
ten subscription does not meet the require-
ments of this paragraph unless the agree-
ment specifies the material terms and condi-
tions under which the information is offered
and includes—

(i) the rate at which charges are assessed
for the information;

(ii) the information provider’s name;

(iii) the information provider’s business
address;

(iv) the information provider’s regular
business telephone number;

(v) the information provider’s agreement
to notify the subscriber at least one billing
cycle in advance of all future changes in
the rates charged for the information; and

(vi) the subscriber’s choice of payment
method, which may be by direct remit,
debit, prepaid account, phone bill, or cred-
it or calling card.

(B) Billing arrangements

If a subscriber elects, pursuant to subpara-
graph (A)(vi), to pay by means of a phone
bill—

(i) the agreement shall clearly explain
that the subscriber will be assessed for
calls made to the information service from
the subscriber’s phone line;

(ii) the phone bill shall include, in
prominent type, the following disclaimer:

“Common carriers may not disconnect
local or long distance telephone service
for failure to pay disputed charges for in-
formation services.”’; and

(iii) the phone bill shall clearly list the
800 number dialed.
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(C) Use of PINs to prevent unauthorized use

A written agreement does not meet the re-
quirements of this paragraph unless it—

(i) includes a unique personal identifica-
tion number or other subscriber-specific
identifier and requires a subscriber to use
this number or identifier to obtain access
to the information provided and includes
instructions on its use; and

(ii) assures that any charges for services
accessed by use of the subscriber’s per-
sonal identification number or subscriber-
specific identifier be assessed to subscrib-
er’s source of payment elected pursuant to
subparagraph (A)(vi).

(D) Exceptions

Notwithstanding paragraph (7)(C), a writ-
ten agreement that meets the requirements
of this paragraph is not required—

(i) for calls utilizing telecommunications
devices for the deaf;

(ii) for directory services provided by a
common carrier or its affiliate or by a
local exchange carrier or its affiliate; or

(iii) for any purchase of goods or of serv-
ices that are not information services.

(E) Termination of service

On receipt by a common carrier of a com-
plaint by any person that an information
provider is in violation of the provisions of
this section, a carrier shall—

(i) promptly investigate the complaint;
and

(ii) if the carrier reasonably determines
that the complaint is valid, it may termi-
nate the provision of service to an infor-
mation provider unless the provider sup-
plies evidence of a written agreement that
meets the requirements of this section.

(F) Treatment of remedies

The remedies provided in this paragraph
are in addition to any other remedies that
are available under subchapter V of this
chapter.

(9) Charges by credit, prepaid, debit, charge, or
calling card in absence of agreement

For purposes of paragraph (7)(C)(ii), a calling
party is not charged in accordance with this
paragraph unless the calling party is charged
by means of a credit, prepaid, debit, charge, or
calling card and the information service pro-
vider includes in response to each call an in-
troductory disclosure message that—

(A) clearly states that there is a charge for
the call;

(B) clearly states the service’s total cost
per minute and any other fees for the service
or for any service to which the caller may be
transferred;

(C) explains that the charges must be
billed on either a credit, prepaid, debit,
charge, or calling card;

(D) asks the caller for the card number;

(B) clearly states that charges for the call
begin at the end of the introductory mes-
sage; and

(F) clearly states that the caller can hang
up at or before the end of the introductory
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message without incurring any charge what-
soever.

(10) Bypass of introductory disclosure message

The requirements of paragraph (9) shall not
apply to calls from repeat callers using a by-
pass mechanism to avoid listening to the in-
troductory message: Provided, That informa-
tion providers shall disable such a bypass
mechanism after the institution of any price
increase and for a period of time determined
to be sufficient by the Federal Trade Commis-
sion to give callers adequate and sufficient no-
tice of a price increase.

(11) “Calling card” defined

As used in this subsection, the term ‘‘calling
card” means an identifying number or code
unique to the individual, that is issued to the
individual by a common carrier and enables
the individual to be charged by means of a
phone bill for charges incurred independent of
where the call originates.

(d) Billing and collection practices

The regulations required by this section shall
require that any common carrier that by tariff
or contract assigns a telephone number with a
prefix or area code designated by the Commis-
sion in accordance with subsection (b)(5) of this
section to a provider of a pay-per-call service
and that offers billing and collection services to
such provider—

(1) ensure that a subscriber is not billed—

(A) for pay-per-call services that such car-
rier knows or reasonably should know was
provided in violation of the regulations is-
sued pursuant to title II of the Telephone
Disclosure and Dispute Resolution Act [15
U.S.C. 5711 et seq.]; or

(B) under such other circumstances as the
Commission determines necessary in order
to protect subscribers from abusive prac-
tices;

(2) establish a local or a toll-free telephone
number to answer questions and provide infor-
mation on subscribers’ rights and obligations
with regard to their use of pay-per-call serv-
ices and to provide to callers the name and
mailing address of any provider of pay-per-call
services offered by the common carrier;

(3) within 60 days after the issuance of final
regulations pursuant to subsection (b) of this
section, provide, either directly or through
contract with any local exchange carrier that
provides billing or collection services to the
common carrier, to all of such common car-
rier’s telephone subscribers, to all new sub-
scribers, and to all subscribers requesting
service at a new location, a disclosure state-
ment that sets forth all rights and obligations
of the subscriber and the carrier with respect
to the use and payment for pay-per-call serv-
ices, including the right of a subscriber not to
be billed and the applicable blocking option;
and

(4) in any billing to telephone subscribers
that includes charges for any pay-per-call
service—

(A) display any charges for pay-per-call
services in a part of the subscriber’s bill that
is identified as not being related to local and
long distance telephone charges;
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(B) for each charge so displayed, specify,
at a minimum, the type of service, the
amount of the charge, and the date, time,
and duration of the call; and

(C) identify the toll-free number estab-
lished pursuant to paragraph (2).

(e) Liability

(1) Common carriers not liable for trans-
mission or billing

No common carrier shall be liable for a
criminal or civil sanction or penalty solely be-
cause the carrier provided transmission or
billing and collection for a pay-per-call service
unless the carrier knew or reasonably should
have known that such service was provided in
violation of a provision of, or regulation pre-
scribed pursuant to, title II or III of the Tele-
phone Disclosure and Dispute Resolution Act
[156 U.S.C. 5711 et seq.; 5721 et seq.] or any other
Federal law. This paragraph shall not prevent
the Commission from imposing a sanction or
penalty on a common carrier for a violation
by that carrier of a regulation prescribed
under this section.

(2) Civil liability

No cause of action may be brought in any
court or administrative agency against any
common carrier or any of its affiliates on ac-
count of any act of the carrier or affiliate to
terminate any pay-per-call service in order to
comply with the regulations prescribed under
this section, title II or III of the Telephone
Disclosure and Dispute Resolution Act [15
U.S.C. 5711 et seq.; 5721 et seq.], or any other
Federal law unless the complainant dem-
onstrates that the carrier or affiliate did not
act in good faith.

(f) Special provisions
(1) Consumer refund requirements

The regulations required by subsection (d) of
this section shall establish procedures, con-
sistent with the provisions of titles II and III
of the Telephone Disclosure and Dispute Reso-
lution Act [156 U.S.C. 5711 et seq.; 5721 et seq.],
to ensure that carriers and other parties pro-
viding billing and collection services with re-
spect to pay-per-call services provide appro-
priate refunds to subscribers who have been
billed for pay-per-call services pursuant to
programs that have been found to have vio-
lated this section or such regulations, any pro-
vision of, or regulations prescribed pursuant
to, title II or III of the Telephone Disclosure
and Dispute Resolution Act, or any other Fed-
eral law.

(2) Recovery of costs

The regulations prescribed by the Commis-
sion under this section shall permit a common
carrier to recover its cost of complying with
such regulations from providers of pay-per-call
services, but shall not permit such costs to be
recovered from local or long distance rate-
payers.

(3) Recommendations on data pay-per-call

The Commission, within one year after Octo-
ber 28, 1992, shall submit to the Congress the
Commission’s recommendations with respect
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to the extension of regulations under this sec-
tion to persons that provide, for a per-call
charge, data services that are not pay-per-call
services.

(g) Effect on other law

(1) No preemption of election law

Nothing in this section shall relieve any pro-
vider of pay-per-call services, common carrier,
local exchange carrier, or any other person
from the obligation to comply with Federal,
State, and local election statutes and regula-
tions.

(2) Consumer protection laws

Nothing in this section shall relieve any pro-
vider of pay-per-call services, common carrier,
local exchange carrier, or any other person
from the obligation to comply with any Fed-
eral, State, or local statute or regulation re-
lating to consumer protection or unfair trade.
(3) Gambling laws

Nothing in this section shall preclude any
State from enforcing its statutes and regula-
tions with regard to lotteries, wagering, bet-
ting, and other gambling activities.

(4) State authority

Nothing in this section shall preclude any
State from enacting and enforcing additional
and complementary oversight and regulatory
systems or procedures, or both, so long as such
systems and procedures govern intrastate
services and do not significantly impede the
enforcement of this section or other Federal
statutes.

(5) Enforcement of existing regulations

Nothing in this section shall be construed to
prohibit the Commission from enforcing regu-
lations prescribed prior to October 28, 1992, in
fulfilling the requirements of this section to
the extent that such regulations are consist-
ent with the provisions of this section.

(h) Effect on dial-a-porn prohibitions

Nothing in this section shall affect the provi-

sions of section 223 of this title.
(i) “Pay-per-call services” defined

For purposes of this section—
(1) The term ‘‘pay-per-call services’” means
any service—
(A) in which any person provides or pur-
ports to provide—

(i) audio information or audio entertain-
ment produced or packaged by such per-
son;

(ii) access to simultaneous voice con-
versation services; or

(iii) any service, including the provision
of a product, the charges for which are as-
sessed on the basis of the completion of
the call;

(B) for which the caller pays a per-call or
per-time-interval charge that is greater
than, or in addition to, the charge for trans-
mission of the call; and

(C) which is accessed through use of a 900
telephone number or other prefix or area
code designated by the Commission in ac-
cordance with subsection (b)(5) of this sec-
tion.



Page 79

(2) Such term does not include directory
services provided by a common carrier or its
affiliate or by a local exchange carrier or its
affiliate, or any service for which users are as-
sessed charges only after entering into a pre-
subscription or comparable arrangement with
the provider of such service.

(June 19, 1934, ch. 652, title II, §228, as added
Pub. L. 102-556, title I, §101, Oct. 28, 1992, 106
Stat. 4182; amended Pub. L. 103-414, title III,
§303(a)(13), (14), Oct. 25, 1994, 108 Stat. 4294; Pub.
L. 104-104, title VII, §701(a)(1), (b)(2), Feb. 8, 1996,
110 Stat. 145, 148.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

The Telephone Disclosure and Dispute Resolution
Act, referred to in subsecs. (¢)(1), (3), (A)(1)(A), (e), and
(H(1), is Pub. L. 102-556, Oct. 28, 1992, 106 Stat. 4181.
Titles II and III of the Act are classified generally to
subchapters I (§5711 et seq.) and II (§5721 et seq.), re-
spectively, of chapter 83 of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 5701(a) of Title 15 and Tables.

AMENDMENTS

1996—Subsec. (¢)(7)(C). Pub. L. 104-104, §701(a)(1)(A),
added subpar. (C) and struck out former subpar. (C)
which read as follows: ‘‘the calling party being charged
for information conveyed during the call unless the
calling party has a preexisting agreement to be charged
for the information or discloses a credit or charge card
number during the call; or’’.

Subsec. (¢)(T)(E). Pub. L. 104-104, §701(a)(1)(B), added
subpar. (E).

Subsec. (c)(8) to (11). Pub. L. 104-104, §701(a)(1)(C),
added pars. (8) to (11).

Subsec. (1)(2). Pub. L. 104-104, §701(b)(2), struck out
‘“‘or any service the charge for which is tariffed,” after
“local exchange carrier or its affiliate,”.

1994—Subsec. (¢)(2) to (7). Pub. L. 103-414, §303(a)(13),
redesignated par. (2), relating to compliance proce-
dures, as (3) and pars. (3) to (6) as (4) to (7), respec-
tively.

Subsec. (c)(7)(D). Pub. L. 103-414, §303(a)(14), which di-
rected substitution of ‘‘conversation’ for ‘‘conserva-
tion” in par. (6)(D), was executed by making the substi-
tution in par. (7)(D) to reflect the probable intent of
Congress and the redesignation of par. (6) as (7) by Pub.
L. 103414, §303(a)(13). See above.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 701(a)(3) of Pub. L. 104-104 provided that:
“The amendments made by paragraph (1) [amending
this section] shall take effect on the date of enactment
of this Act [Feb. 8, 1996].”

REGULATIONS
Section 701(a)(2) of Pub. L. 104-104 provided that:
“The Federal Communications Commission shall revise
its regulations to comply with the amendment made by
paragraph (1) [amending this section] not later than 180

days after the date of enactment of this Act [Feb. 8,
1996].”

§229. Communications Assistance for Law En-
forcement Act compliance

(a) In general

The Commission shall prescribe such rules as
are necessary to implement the requirements of
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the Communications Assistance for Law En-
forcement Act [47 U.S.C. 1001 et seq.].

(b) Systems security and integrity

The rules prescribed pursuant to subsection
(a) of this section shall include rules to imple-
ment section 105 of the Communications Assist-
ance for Law Enforcement Act [47 U.S.C. 1004]
that require common carriers—

(1) to establish appropriate policies and pro-
cedures for the supervision and control of its
officers and employees—

(A) to require appropriate authorization to
activate interception of communications or
access to call-identifying information; and

(B) to prevent any such interception or ac-
cess without such authorization;

(2) to maintain secure and accurate records
of any interception or access with or without
such authorization; and

(3) to submit to the Commission the policies
and procedures adopted to comply with the re-
quirements established under paragraphs (1)
and (2).

(c) Commission review of compliance

The Commission shall review the policies and
procedures submitted under subsection (b)(3) of
this section and shall order a common carrier to
modify any such policy or procedure that the
Commission determines does not comply with
Commission regulations. The Commission shall
conduct such investigations as may be necessary
to insure compliance by common carriers with
the requirements of the regulations prescribed
under this section.

(d) Penalties

For purposes of this chapter, a violation by an
officer or employee of any policy or procedure
adopted by a common carrier pursuant to sub-
section (b) of this section, or of a rule prescribed
by the Commission pursuant to subsection (a) of
this section, shall be considered to be a viola-
tion by the carrier of a rule prescribed by the
Commission pursuant to this chapter.

(e) Cost recovery for Communications Assistance
for Law Enforcement Act compliance

(1) Petitions authorized

A common carrier may petition the Commis-
sion to adjust charges, practices, classifica-
tions, and regulations to recover costs ex-
pended for making modifications to equip-
ment, facilities, or services pursuant to the re-
quirements of section 103 of the Communica-
tions Assistance for Law Enforcement Act [47
U.S.C. 1002].

(2) Commission authority

The Commission may grant, with or without
modification, a petition under paragraph (1) if
the Commission determines that such costs
are reasonable and that permitting recovery is
consistent with the public interest. The Com-
mission may, consistent with maintaining just
and reasonable charges, practices, classifica-
tions, and regulations in connection with the
provision of interstate or foreign communica-
tion by wire or radio by a common carrier,
allow carriers to adjust such charges, prac-
tices, classifications, and regulations in order
to carry out the purposes of this chapter.
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(3) Joint board

The Commission shall convene a Federal-
State joint board to recommend appropriate
changes to part 36 of the Commission’s rules
with respect to recovery of costs pursuant to
charges, practices, classifications, and regula-
tions under the jurisdiction of the Commis-
sion.

(June 19, 1934, ch. 6562, title II, §229, as added
Pub. L. 103-414, title III, §301, Oct. 25, 1994, 108
Stat. 4292.)

REFERENCES IN TEXT

The Communications Assistance for Law Enforce-
ment Act, referred to in subsecs. (a) and (e), is title I
of Pub. L. 103-414, Oct. 25, 1994, 108 Stat. 4279, which is
classified generally to subchapter I (§1001 et seq.) of
chapter 9 of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

This chapter, referred to in subsecs. (d) and (e)(2), was
in the original ‘‘this Act’’, meaning act June 19, 1934,
ch. 6562, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
section 609 of this title and Tables.

§230. Protection for private blocking and screen-
ing of offensive material
(a) Findings
The Congress finds the following:

(1) The rapidly developing array of Internet
and other interactive computer services avail-
able to individual Americans represent an ex-
traordinary advance in the availability of edu-
cational and informational resources to our
citizens.

(2) These services offer users a great degree
of control over the information that they re-
ceive, as well as the potential for even greater
control in the future as technology develops.

(3) The Internet and other interactive com-
puter services offer a forum for a true diver-
sity of political discourse, unique opportuni-
ties for cultural development, and myriad ave-
nues for intellectual activity.

(4) The Internet and other interactive com-
puter services have flourished, to the benefit
of all Americans, with a minimum of govern-
ment regulation.

(5) Increasingly Americans are relying on
interactive media for a variety of political,
educational, cultural, and entertainment serv-
ices.

(b) Policy

It is the policy of the United States—

(1) to promote the continued development of
the Internet and other interactive computer
services and other interactive media;

(2) to preserve the vibrant and competitive
free market that presently exists for the
Internet and other interactive computer serv-
ices, unfettered by Federal or State regula-
tion;

(3) to encourage the development of tech-
nologies which maximize user control over
what information is received by individuals,
families, and schools who use the Internet and
other interactive computer services;

(4) to remove disincentives for the develop-
ment and utilization of blocking and filtering
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technologies that empower parents to restrict
their children’s access to objectionable or in-
appropriate online material; and
(5) to ensure vigorous enforcement of Fed-
eral criminal laws to deter and punish traf-
ficking in obscenity, stalking, and harassment
by means of computer.
(c) Protection for “Good Samaritan” blocking
and screening of offensive material
(1) Treatment of publisher or speaker

No provider or user of an interactive com-
puter service shall be treated as the publisher
or speaker of any information provided by an-
other information content provider.

(2) Civil liability

No provider or user of an interactive com-
puter service shall be held liable on account
of—

(A) any action voluntarily taken in good
faith to restrict access to or availability of
material that the provider or user considers
to be obscene, lewd, lascivious, filthy, exces-
sively violent, harassing, or otherwise objec-
tionable, whether or not such material is
constitutionally protected; or

(B) any action taken to enable or make
available to information content providers
or others the technical means to restrict ac-
cess to material described in paragraph (1).1

(d) Obligations of interactive computer service

A provider of interactive computer service
shall, at the time of entering an agreement with
a customer for the provision of interactive com-
puter service and in a manner deemed appro-
priate by the provider, notify such customer
that parental control protections (such as com-
puter hardware, software, or filtering services)
are commercially available that may assist the
customer in limiting access to material that is
harmful to minors. Such notice shall identify, or
provide the customer with access to information
identifying, current providers of such protec-
tions.

(e) Effect on other laws
(1) No effect on criminal law

Nothing in this section shall be construed to
impair the enforcement of section 223 or 231 of
this title, chapter 71 (relating to obscenity) or
110 (relating to sexual exploitation of children)
of title 18, or any other Federal criminal stat-
ute.

(2) No effect on intellectual property law

Nothing in this section shall be construed to
limit or expand any law pertaining to intellec-
tual property.

(3) State law

Nothing in this section shall be construed to
prevent any State from enforcing any State
law that is consistent with this section. No
cause of action may be brought and no liabil-
ity may be imposed under any State or local
law that is inconsistent with this section.

(4) No effect on communications privacy law

Nothing in this section shall be construed to
limit the application of the Electronic Com-

180 in original. Probably should be ‘‘subparagraph (A).”
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munications Privacy Act of 1986 or any of the
amendments made by such Act, or any similar
State law.

(f) Definitions
As used in this section:
(1) Internet

The term ‘‘Internet’” means the inter-
national computer network of both Federal
and non-Federal interoperable packet
switched data networks.

(2) Interactive computer service

The term ‘‘interactive computer service”’
means any information service, system, or ac-
cess software provider that provides or enables
computer access by multiple users to a com-
puter server, including specifically a service or
system that provides access to the Internet
and such systems operated or services offered
by libraries or educational institutions.

(3) Information content provider

The term ‘information content provider”
means any person or entity that is respon-
sible, in whole or in part, for the creation or
development of information provided through
the Internet or any other interactive com-
puter service.

(4) Access software provider

The term ‘‘access software provider’” means
a provider of software (including client or
server software), or enabling tools that do any
one or more of the following:

(A) filter, screen, allow, or disallow con-
tent;

(B) pick, choose, analyze, or digest con-
tent; or

(C) transmit, receive, display, forward,
cache, search, subset, organize, reorganize,
or translate content.

(June 19, 1934, ch. 652, title II, §230, as added
Pub. L. 104-104, title V, §509, Feb. 8, 1996, 110
Stat. 137; amended Pub. L. 105-277, div. C, title
X1V, §1404(a), Oct. 21, 1998, 112 Stat. 2681-739.)

REFERENCES IN TEXT

The Electronic Communications Privacy Act of 1986,
referred to in subsec. (e)(4), is Pub. L. 99-508, Oct. 21,
1986, 100 Stat. 1848, as amended. For complete classi-
fication of this Act to the Code, see Short Title of 1986
Amendment note set out under section 2510 of Title 18,
Crimes and Criminal Procedure, and Tables.

CODIFICATION

Section 509 of Pub. L. 104-104, which directed amend-
ment of title IT of the Communications Act of 1934 (47
U.S.C. 201 et seq.) by adding section 230 at end, was exe-
cuted by adding the section at end of part I of title II
of the Act to reflect the probable intent of Congress
and amendments by sections 101(a), (b), and 151(a) of
Pub. L. 104-104 designating §§201 to 229 as part I and
adding parts II (§251 et seq.) and III (§271 et seq.) to
title II of the Act.

AMENDMENTS

1998—Subsec. (d). Pub. L. 105-277, §1404(a)(3), added
subsec. (d). Former subsec. (d) redesignated (e).

Subsec. (d)(1). Pub. L. 105-277, §1404(a)(1), inserted ‘‘or
231" after ‘‘section 223".

Subsecs. (e), (f). Pub. L. 105-277, §1404(a)(2), redesig-
nated subsecs. (d) and (e) as (e) and (f), respectively.
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EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-277 effective 30 days after
Oct. 21, 1998, see section 1406 of Pub. L. 105-277, set out
as a note under section 223 of this title.

§231. Restriction of access by minors to mate-
rials commercially distributed by means of
World Wide Web that are harmful to minors

(a) Requirement to restrict access
(1) Prohibited conduct

Whoever knowingly and with knowledge of
the character of the material, in interstate or
foreign commerce by means of the World Wide
Web, makes any communication for commer-
cial purposes that is available to any minor
and that includes any material that is harmful
to minors shall be fined not more than $50,000,
imprisoned not more than 6 months, or both.
(2) Intentional violations

In addition to the penalties under paragraph
(1), whoever intentionally violates such para-
graph shall be subject to a fine of not more
than $50,000 for each violation. For purposes of
this paragraph, each day of violation shall
constitute a separate violation.

(3) Civil penalty

In addition to the penalties under para-
graphs (1) and (2), whoever violates paragraph
(1) shall be subject to a civil penalty of not
more than $50,000 for each violation. For pur-
poses of this paragraph, each day of violation
shall constitute a separate violation.

(b) Inapplicability of carriers and other service
providers

For purposes of subsection (a) of this section,
a person shall not be considered to make any
communication for commercial purposes to the
extent that such person is—

(1) a telecommunications carrier engaged in
the provision of a telecommunications service;

(2) a person engaged in the business of pro-
viding an Internet access service;

(3) a person engaged in the business of pro-
viding an Internet information location tool;
or

(4) similarly engaged in the transmission,
storage, retrieval, hosting, formatting, or
translation (or any combination thereof) of a
communication made by another person, with-
out selection or alteration of the content of
the communication, except that such person’s
deletion of a particular communication or ma-
terial made by another person in a manner
consistent with subsection (c¢) of this section
or section 230 of this title shall not constitute
such selection or alteration of the content of
the communication.

(c) Affirmative defense
(1) Defense

It is an affirmative defense to prosecution
under this section that the defendant, in good
faith, has restricted access by minors to mate-
rial that is harmful to minors—

(A) by requiring use of a credit card, debit
account, adult access code, or adult personal
identification number;

(B) by accepting a digital certificate that
verifies age; or
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(C) by any other reasonable measures that
are feasible under available technology.

(2) Protection for use of defenses

No cause of action may be brought in any
court or administrative agency against any
person on account of any activity that is not
in violation of any law punishable by criminal
or civil penalty, and that the person has taken
in good faith to implement a defense author-
ized under this subsection or otherwise to re-
strict or prevent the transmission of, or access
to, a communication specified in this section.

(d) Privacy protection requirements
(1) Disclosure of information limited

A person making a communication described
in subsection (a) of this section—

(A) shall not disclose any information col-
lected for the purposes of restricting access
to such communications to individuals 17
years of age or older without the prior writ-
ten or electronic consent of—

(i) the individual concerned, if the indi-
vidual is an adult; or

(ii) the individual’s parent or guardian,
if the individual is under 17 years of age;
and

(B) shall take such actions as are nec-
essary to prevent unauthorized access to
such information by a person other than the
person making such communication and the
recipient of such communication.

(2) Exceptions

A person making a communication described
in subsection (a) of this section may disclose
such information if the disclosure is—

(A) necessary to make the communication
or conduct a legitimate business activity re-
lated to making the communication; or

(B) made pursuant to a court order author-
izing such disclosure.

(e) Definitions

For purposes of this subsection,! the following
definitions shall apply:

(1) By means of the World Wide Web

The term ‘‘by means of the World Wide Web”’
means by placement of material in a computer
server-based file archive so that it is publicly
accessible, over the Internet, using hypertext
transfer protocol or any successor protocol.

(2) Commercial purposes; engaged in the busi-
ness

(A) Commercial purposes

A person shall be considered to make a
communication for commercial purposes
only if such person is engaged in the busi-
ness of making such communications.

(B) Engaged in the business

The term ‘‘engaged in the business’” means
that the person who makes a communica-
tion, or offers to make a communication, by
means of the World Wide Web, that includes
any material that is harmful to minors, de-
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tivities, as a regular course of such person’s
trade or business, with the objective of earn-
ing a profit as a result of such activities (al-
though it is not necessary that the person
make a profit or that the making or offering
to make such communications be the per-
son’s sole or principal business or source of
income). A person may be considered to be
engaged in the business of making, by means
of the World Wide Web, communications for
commercial purposes that include material
that is harmful to minors, only if the person
knowingly causes the material that is harm-
ful to minors to be posted on the World Wide
Web or knowingly solicits such material to
be posted on the World Wide Web.
(3) Internet

The term ‘‘Internet’” means the combination
of computer facilities and electromagnetic
transmission media, and related equipment
and software, comprising the interconnected
worldwide network of computer networks that
employ the Transmission Control Protocol/
Internet Protocol or any successor protocol to
transmit information.

(4) Internet access service

The term ‘‘Internet access service’” means a
service that enables users to access content,
information, electronic mail, or other services
offered over the Internet, and may also in-
clude access to proprietary content, informa-
tion, and other services as part of a package of
services offered to consumers. Such term does
not include telecommunications services.

(5) Internet information location tool

The term ‘‘Internet information location
tool” means a service that refers or links
users to an online location on the World Wide
Web. Such term includes directories, indices,
references, pointers, and hypertext links.

(6) Material that is harmful to minors

The term ‘“‘material that is harmful to mi-
nors’> means any communication, picture,
image, graphic image file, article, recording,
writing, or other matter of any kind that is
obscene or that—

(A) the average person, applying contem-
porary community standards, would find,
taking the material as a whole and with re-
spect to minors, is designed to appeal to, or
is designed to pander to, the prurient inter-
est;

(B) depicts, describes, or represents, in a
manner patently offensive with respect to
minors, an actual or simulated sexual act or
sexual contact, an actual or simulated nor-
mal or perverted sexual act, or a lewd exhi-
bition of the genitals or post-pubescent fe-
male breast; and

(C) taken as a whole, lacks serious lit-
erary, artistic, political, or scientific value
for minors.

(7) Minor

The term ‘“‘minor’” means any person under
17 years of age.

votes time, attention, or labor to such ac- (June 19, 1934, ch. 652, title II, §231, as added
Pub. L. 105-277, div. C, title XIV, §1403, Oct. 21,
1998, 112 Stat. 2681-736.)

180 in original. Probably should be ‘“‘section,’.
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EFFECTIVE DATE

Section effective 30 days after Oct. 21, 1998, see sec-
tion 1406 of Pub. L. 1056-277, set out as a note under sec-
tion 223 of this title.

CONGRESSIONAL FINDINGS

Pub. L. 105-277, div. C, title XIV, §1402, Oct. 21, 1998,
112 Stat. 2681-736, provided that: “The Congress finds
that—

‘(1) while custody, care, and nurture of the child
resides first with the parent, the widespread avail-
ability of the Internet presents opportunities for mi-
nors to access materials through the World Wide Web
in a manner that can frustrate parental supervision
or control;

‘(2) the protection of the physical and psycho-
logical well-being of minors by shielding them from
materials that are harmful to them is a compelling
governmental interest;

““(3) to date, while the industry has developed inno-
vative ways to help parents and educators restrict
material that is harmful to minors through parental
control protections and self-regulation, such efforts
have not provided a national solution to the problem
of minors accessing harmful material on the World
Wide Web;

‘“(4) a prohibition on the distribution of material
harmful to minors, combined with legitimate de-
fenses, is currently the most effective and least re-
strictive means by which to satisfy the compelling
government interest; and

‘() notwithstanding the existence of protections
that limit the distribution over the World Wide Web
of material that is harmful to minors, parents, edu-
cators, and industry must continue efforts to find
ways to protect children from being exposed to harm-
ful material found on the Internet.”

STUDY BY COMMISSION ON ONLINE CHILD PROTECTION

Pub. L. 105-277, div. C, title XIV, §1405, Oct. 21, 1998,
112 Stat. 2681-739, as amended by Pub. L. 106-113, div. B,
§1000(a)(9) [title V, §5001(b)—(f), Nov. 29, 1999, 113 Stat.
1536, 1501A-591, 1501-592; Pub. L. 106-229, title IV, §401,
June 30, 2000, 114 Stat. 476, provided that:

‘‘(a) ESTABLISHMENT.—There is hereby established a
temporary Commission to be known as the Commission
on Online Child Protection (in this section referred to
as the ‘Commission’) for the purpose of conducting a
study under this section regarding methods to help re-
duce access by minors to material that is harmful to
minors on the Internet.

“‘(b) MEMBERSHIP.—The Commission shall be com-
posed of 19 members, as follows:

‘(1) INDUSTRY MEMBERS.—The Commission shall in-
clude 16 members who shall consist of representatives
of—

““(A) providers of Internet filtering or blocking
services or software;

“(B) Internet access services;

“(C) labeling or ratings services;

‘(D) Internet portal or search services;

‘“(E) domain name registration services;

‘“(F) academic experts; and

‘(G) providers that make content available over
the Internet.

Of the members of the Commission by reason of this

paragraph, an equal number shall be appointed by the

Speaker of the House of Representatives and by the

Majority Leader of the Senate. Members of the Com-

mission appointed on or before October 31, 1999, shall

remain members.

‘“(2) EX OFFICIO MEMBERS.—The Commission shall
include the following officials:

‘““(A) The Assistant Secretary (or the Assistant

Secretary’s designee).

‘“(B) The Attorney General (or the Attorney Gen-
eral’s designee).

‘“(C) The Chairman of the Federal Trade Commis-
sion (or the Chairman’s designee).
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‘“(3) PROHIBITION OF PAY.—Members of the Commis-
sion shall not receive any pay by reason of their
membership on the Commission.

‘“(¢) FIRST MEETING.—The Commission shall hold its
first meeting not later than March 31, 2000.

‘‘(d) CHAIRPERSON.—The chairperson of the Commis-
sion shall be elected by a vote of a majority of the
members, which shall take place not later than 30 days
after the first meeting of the Commission.

“(e) STUDY.—

‘(1) IN GENERAL.—The Commission shall conduct a
study to identify technological or other methods
that—

““(A) will help reduce access by minors to mate-
rial that is harmful to minors on the Internet; and

‘“(B) may meet the requirements for use as af-
firmative defenses for purposes of section 231(c) of
the Communications Act of 1934 [47 U.S.C. 231(c)]
(as added by this title).

‘““Any methods so identified shall be used as the
basis for making legislative recommendations to the
Congress under subsection (d)(3).

‘(2) SPECIFIC METHODS.—In carrying out the study,
the Commission shall identify and analyze various
technological tools and methods for protecting mi-
nors from material that is harmful to minors, which
shall include (without limitation)—

““(A) a common resource for parents to use to help
protect minors (such as a ‘one-click-away’ re-
source);

“(B) filtering or blocking software or services;

“(C) labeling or rating systems;

‘(D) age verification systems;

‘“(E) the establishment of a domain name for
posting of any material that is harmful to minors;
and

“(F) any other existing or proposed technologies
or methods for reducing access by minors to such
material.

‘“(3) ANALYSIS.—In analyzing technologies and other
methods identified pursuant to paragraph (2), the
Commission shall examine—

““(A) the cost of such technologies and methods;

‘(B) the effects of such technologies and methods
on law enforcement entities;

“(C) the effects of such technologies and methods
on privacy;

(D) the extent to which material that is harmful
to minors is globally distributed and the effect of
such technologies and methods on such distribu-
tion;

‘“(E) the accessibility of such technologies and
methods to parents; and

“(F') such other factors and issues as the Commis-
sion considers relevant and appropriate.

‘(f) REPORT.—Not later than 2 years after the enact-
ment of this Act [Oct. 21, 1998], the Commission shall
submit a report to the Congress containing the results
of the study under this section, which shall include—

‘(1) a description of the technologies and methods
identified by the study and the results of the analysis
of each such technology and method;

‘(2) the conclusions and recommendations of the
Commission regarding each such technology or meth-
od;

‘(3) recommendations for legislative or administra-
tive actions to implement the conclusions of the
committee; and

‘“(4) a description of the technologies or methods
identified by the study that may meet the require-
ments for use as affirmative defenses for purposes of
section 231(c) of the Communications Act of 1934 [47
U.S.C. 231(c)] (as added by this title).

‘(g) RULES OF THE COMMISSION.—

(1) QUORUM.—Nine members of the Commission
shall constitute a quorum for conducting the business
of the Commission.

“(2) MEETINGS.—Any meetings held by the Commis-
sion shall be duly noticed at least 14 days in advance
and shall be open to the public.
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‘“(3) OPPORTUNITIES TO TESTIFY.—The Commission
shall provide opportunities for representatives of the
general public to testify.

‘“(4) ADDITIONAL RULES.—The Commission may
adopt other rules as necessary to carry out this sec-
tion.

“(h) GIFTS, BEQUESTS, AND DEVISES.—The Commis-
sion may accept, use, and dispose of gifts, bequests, or
devises of services or property, both real (including the
use of office space) and personal, for the purpose of aid-
ing or facilitating the work of the Commission. Gifts or
grants not used at the termination of the Commission
shall be returned to the donor or grantee.

“(D[i] TERMINATION.—The Commission shall termi-
nate 30 days after the submission of the report under
subsection (d) or November 30, 2000, whichever occurs
earlier.

“(m)[j] INAPPLICABILITY OF FEDERAL ADVISORY COM-
MITTEE ACT.—The Federal Advisory Committee Act (5
U.S.C. App.) shall not apply to the Commission.”

PART II—DEVELOPMENT OF COMPETITIVE
MARKETS

§ 251. Interconnection

(a) General duty of telecommunications carriers

BEach telecommunications carrier has the
duty—

(1) to interconnect directly or indirectly
with the facilities and equipment of other
telecommunications carriers; and

(2) not to install network features, func-
tions, or capabilities that do not comply with
the guidelines and standards established pur-
suant to section 255 or 256 of this title.

(b) Obligations of all local exchange carriers

Each local exchange carrier has the following
duties:
(1) Resale

The duty not to prohibit, and not to impose
unreasonable or discriminatory conditions or
limitations on, the resale of its telecommuni-
cations services.

(2) Number portability

The duty to provide, to the extent tech-
nically feasible, number portability in accord-
ance with requirements prescribed by the
Commission.

(3) Dialing parity

The duty to provide dialing parity to com-
peting providers of telephone exchange service
and telephone toll service, and the duty to
permit all such providers to have nondiscrim-
inatory access to telephone numbers, operator
services, directory assistance, and directory
listing, with no unreasonable dialing delays.
(4) Access to rights-of-way

The duty to afford access to the poles, ducts,
conduits, and rights-of-way of such carrier to
competing providers of telecommunications
services on rates, terms, and conditions that
are consistent with section 224 of this title.

(5) Reciprocal compensation

The duty to establish reciprocal compensa-
tion arrangements for the transport and ter-
mination of telecommunications.

(c) Additional obligations of incumbent local ex-
change carriers
In addition to the duties contained in sub-
section (b) of this section, each incumbent local
exchange carrier has the following duties:
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(1) Duty to negotiate

The duty to negotiate in good faith in ac-
cordance with section 252 of this title the par-
ticular terms and conditions of agreements to
fulfill the duties described in paragraphs (1)
through (5) of subsection (b) of this section
and this subsection. The requesting tele-
communications carrier also has the duty to
negotiate in good faith the terms and condi-
tions of such agreements.

(2) Interconnection

The duty to provide, for the facilities and
equipment of any requesting telecommunica-
tions carrier, interconnection with the local
exchange carrier’s network—

(A) for the transmission and routing of
telephone exchange service and exchange ac-
cess;

(B) at any technically feasible point with-
in the carrier’s network;

(C) that is at least equal in quality to that
provided by the local exchange carrier to it-
self or to any subsidiary, affiliate, or any
other party to which the carrier provides
interconnection; and

(D) on rates, terms, and conditions that
are just, reasonable, and nondiscriminatory,
in accordance with the terms and conditions
of the agreement and the requirements of
this section and section 252 of this title.

(3) Unbundled access

The duty to provide, to any requesting tele-
communications carrier for the provision of a
telecommunications service, nondiscrim-
inatory access to network elements on an un-
bundled basis at any technically feasible point
on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory in accord-
ance with the terms and conditions of the
agreement and the requirements of this sec-
tion and section 252 of this title. An incum-
bent local exchange carrier shall provide such
unbundled network elements in a manner that
allows requesting carriers to combine such
elements in order to provide such tele-
communications service.

(4) Resale

The duty—

(A) to offer for resale at wholesale rates
any telecommunications service that the
carrier provides at retail to subscribers who
are not telecommunications carriers; and

(B) not to prohibit, and not to impose un-
reasonable or discriminatory conditions or
limitations on, the resale of such tele-
communications service, except that a State
commission may, consistent with regula-
tions prescribed by the Commission under
this section, prohibit a reseller that obtains
at wholesale rates a telecommunications
service that is available at retail only to a
category of subscribers from offering such
service to a different category of subscrib-
ers.

(5) Notice of changes

The duty to provide reasonable public notice
of changes in the information necessary for
the transmission and routing of services using
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that local exchange carrier’s facilities or net-
works, as well as of any other changes that
would affect the interoperability of those fa-
cilities and networks.

(6) Collocation

The duty to provide, on rates, terms, and
conditions that are just, reasonable, and non-
discriminatory, for physical collocation of
equipment necessary for interconnection or
access to unbundled network elements at the
premises of the local exchange carrier, except
that the carrier may provide for virtual col-
location if the local exchange carrier dem-
onstrates to the State commission that phys-
ical collocation is not practical for technical
reasons or because of space limitations.

(d) Implementation
(1) In general

Within 6 months after February 8, 1996, the
Commission shall complete all actions nec-
essary to establish regulations to implement
the requirements of this section.

(2) Access standards

In determining what network elements
should be made available for purposes of sub-
section (¢)(3) of this section, the Commission
shall consider, at a minimum, whether—

(A) access to such network elements as are
proprietary in nature is necessary; and

(B) the failure to provide access to such
network elements would impair the ability
of the telecommunications carrier seeking
access to provide the services that it seeks
to offer.

(3) Preservation of State access regulations

In prescribing and enforcing regulations to
implement the requirements of this section,
the Commission shall not preclude the en-
forcement of any regulation, order, or policy
of a State commission that—

(A) establishes access and interconnection
obligations of local exchange carriers;
(B) is consistent with the requirements of
this section; and
(C) does not substantially prevent imple-
mentation of the requirements of this sec-
tion and the purposes of this part.
(e) Numbering administration
(1) Commission authority and jurisdiction

The Commission shall create or designate
one or more impartial entities to administer
telecommunications numbering and to make
such numbers available on an equitable basis.
The Commission shall have exclusive jurisdic-
tion over those portions of the North Amer-
ican Numbering Plan that pertain to the
United States. Nothing in this paragraph shall
preclude the Commission from delegating to
State commissions or other entities all or any
portion of such jurisdiction.

(2) Costs

The cost of establishing telecommunications
numbering administration arrangements and
number portability shall be borne by all tele-
communications carriers on a competitively
neutral basis as determined by the Commis-
sion.
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(3) Universal emergency telephone number

The Commission and any agency or entity to
which the Commission has delegated author-
ity under this subsection shall designate 9-1-1
as the universal emergency telephone number
within the United States for reporting an
emergency to appropriate authorities and re-
questing assistance. The designation shall
apply to both wireline and wireless telephone
service. In making the designation, the Com-
mission (and any such agency or entity) shall
provide appropriate transition periods for
areas in which 9-1-1 is not in use as an emer-
gency telephone number on October 26, 1999.

(f) Exemptions, suspensions, and modifications

(1) Exemption for certain rural telephone com-
panies

(A) Exemption

Subsection (c¢) of this section shall not
apply to a rural telephone company until (i)
such company has received a bona fide re-
quest for interconnection, services, or net-
work elements, and (ii) the State commis-
sion determines (under subparagraph (B))
that such request is not unduly economi-
cally burdensome, is technically feasible,
and is consistent with section 254 of this
title (other than subsections (b)(7) and
(c)(1)(D) thereof).

(B) State termination of exemption and im-
plementation schedule

The party making a bona fide request of a
rural telephone company for interconnec-
tion, services, or network elements shall
submit a notice of its request to the State
commission. The State commission shall
conduct an inquiry for the purpose of deter-
mining whether to terminate the exemption
under subparagraph (A). Within 120 days
after the State commission receives notice
of the request, the State commission shall
terminate the exemption if the request is
not unduly economically burdensome, is
technically feasible, and is consistent with
section 2564 of this title (other than sub-
sections (b)(7) and (c)(1)(D) thereof). Upon
termination of the exemption, a State com-
mission shall establish an implementation
schedule for compliance with the request
that is consistent in time and manner with
Commission regulations.

(C) Limitation on exemption

The exemption provided by this paragraph
shall not apply with respect to a request
under subsection (c) of this section from a
cable operator providing video program-
ming, and seeking to provide any tele-
communications service, in the area in
which the rural telephone company provides
video programming. The limitation con-
tained in this subparagraph shall not apply
to a rural telephone company that is provid-
ing video programming on February 8, 1996.

(2) Suspensions and modifications for rural
carriers

A local exchange carrier with fewer than 2
percent of the Nation’s subscriber lines in-
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stalled in the aggregate nationwide may peti-
tion a State commission for a suspension or
modification of the application of a require-
ment or requirements of subsection (b) or (c)
of this section to telephone exchange service
facilities specified in such petition. The State
commission shall grant such petition to the
extent that, and for such duration as, the
State commission determines that such sus-
pension or modification—
(A) is necessary—

(i) to avoid a significant adverse eco-
nomic impact on users of telecommunica-
tions services generally;

(ii) to avoid imposing a requirement that
is unduly economically burdensome; or

(iii) to avoid imposing a requirement
that is technically infeasible; and

(B) is consistent with the public interest,
convenience, and necessity.

The State commission shall act upon any peti-
tion filed under this paragraph within 180 days
after receiving such petition. Pending such ac-
tion, the State commission may suspend en-
forcement of the requirement or requirements
to which the petition applies with respect to
the petitioning carrier or carriers.

(g) Continued enforcement of exchange access

and interconnection requirements

On and after February 8, 1996, each local ex-
change carrier, to the extent that it provides
wireline services, shall provide exchange access,
information access, and exchange services for
such access to interexchange carriers and infor-
mation service providers in accordance with the
same equal access and nondiscriminatory inter-
connection restrictions and obligations (includ-
ing receipt of compensation) that apply to such
carrier on the date immediately preceding Feb-
ruary 8, 1996, under any court order, consent de-
cree, or regulation, order, or policy of the Com-
mission, until such restrictions and obligations
are explicitly superseded by regulations pre-
scribed by the Commission after February 8,
1996. During the period beginning on February 8,
1996, and until such restrictions and obligations
are so superseded, such restrictions and obliga-
tions shall be enforceable in the same manner as
regulations of the Commission.

(h) “Incumbent local exchange carrier” defined

(1) Definition

For purposes of this section, the term ‘‘in-
cumbent local exchange carrier’” means, with
respect to an area, the local exchange carrier
that—

(A) on February 8, 1996, provided telephone
exchange service in such area; and

(B)(i) on February 8, 1996, was deemed to
be a member of the exchange carrier associa-
tion pursuant to section 69.601(b) of the Com-
mission’s regulations (47 C.F.R. 69.601(b)); or

(ii) is a person or entity that, on or after

February 8, 1996, became a successor or as-

sign of a member described in clause (i).

(2) Treatment of comparable carriers as incum-
bents

The Commission may, by rule, provide for
the treatment of a local exchange carrier (or
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class or category thereof) as an incumbent
local exchange carrier for purposes of this sec-
tion if—

(A) such carrier occupies a position in the
market for telephone exchange service with-
in an area that is comparable to the position
occupied by a carrier described in paragraph
D);

(B) such carrier has substantially replaced
an incumbent local exchange carrier de-
scribed in paragraph (1); and

(C) such treatment is consistent with the
public interest, convenience, and necessity
and the purposes of this section.

(i) Savings provision

Nothing in this section shall be construed to
limit or otherwise affect the Commission’s au-
thority under section 201 of this title.

(June 19, 1934, ch. 652, title II, §251, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 61; amended Pub. L. 106-81, §3(a), Oct. 26,
1999, 113 Stat. 1287.)

AMENDMENTS
1999—Subsec. (e)(3). Pub. L. 106-81 added par. (3).

§252. Procedures for negotiation, arbitration,
and approval of agreements

(a) Agreements arrived at through negotiation
(1) Voluntary negotiations

Upon receiving a request for interconnec-
tion, services, or network elements pursuant
to section 251 of this title, an incumbent local
exchange carrier may negotiate and enter into
a binding agreement with the requesting tele-
communications carrier or carriers without
regard to the standards set forth in sub-
sections (b) and (c) of section 251 of this title.
The agreement shall include a detailed sched-
ule of itemized charges for interconnection
and each service or network element included
in the agreement. The agreement, including
any interconnection agreement negotiated be-
fore February 8, 1996, shall be submitted to the
State commission under subsection (e) of this
section.

(2) Mediation

Any party negotiating an agreement under
this section may, at any point in the negotia-
tion, ask a State commission to participate in
the negotiation and to mediate any differences
arising in the course of the negotiation.

(b) Agreements arrived at through compulsory
arbitration
(1) Arbitration

During the period from the 135th to the 160th
day (inclusive) after the date on which an in-
cumbent local exchange carrier receives a re-
quest for negotiation under this section, the
carrier or any other party to the negotiation
may petition a State commission to arbitrate
any open issues.

(2) Duty of petitioner

(A) A party that petitions a State commis-
sion under paragraph (1) shall, at the same
time as it submits the petition, provide the
State commission all relevant documentation
concerning—
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(i) the unresolved issues;

(ii) the position of each of the parties with
respect to those issues; and

(iii) any other issue discussed and resolved
by the parties.

(B) A party petitioning a State commission
under paragraph (1) shall provide a copy of the
petition and any documentation to the other
party or parties not later than the day on
which the State commission receives the peti-
tion.

(3) Opportunity to respond

A non-petitioning party to a negotiation
under this section may respond to the other
party’s petition and provide such additional
information as it wishes within 25 days after
the State commission receives the petition.

(4) Action by State commission

(A) The State commission shall limit its
consideration of any petition under paragraph
(1) (and any response thereto) to the issues set
forth in the petition and in the response, if
any, filed under paragraph (3).

(B) The State commission may require the
petitioning party and the responding party to
provide such information as may be necessary
for the State commission to reach a decision
on the unresolved issues. If any party refuses
or fails unreasonably to respond on a timely
basis to any reasonable request from the State
commission, then the State commission may
proceed on the basis of the best information
available to it from whatever source derived.

(C) The State commission shall resolve each
issue set forth in the petition and the re-
sponse, if any, by imposing appropriate condi-
tions as required to implement subsection (c)
of this section upon the parties to the agree-
ment, and shall conclude the resolution of any
unresolved issues not later than 9 months
after the date on which the local exchange
carrier received the request under this section.

(5) Refusal to negotiate

The refusal of any other party to the nego-
tiation to participate further in the negotia-
tions, to cooperate with the State commission
in carrying out its function as an arbitrator,
or to continue to negotiate in good faith in the
presence, or with the assistance, of the State
commission shall be considered a failure to ne-
gotiate in good faith.

(e) Standards for arbitration

In resolving by arbitration under subsection
(b) of this section any open issues and imposing
conditions upon the parties to the agreement, a
State commission shall—

(1) ensure that such resolution and condi-
tions meet the requirements of section 251 of
this title, including the regulations prescribed
by the Commission pursuant to section 251 of
this title;

(2) establish any rates for interconnection,
services, or network elements according to
subsection (d) of this section; and

(3) provide a schedule for implementation of
the terms and conditions by the parties to the
agreement.

(d) Pricing standards

(1) Interconnection and network element
charges

Determinations by a State commission of
the just and reasonable rate for the inter-
connection of facilities and equipment for pur-
poses of subsection (¢)(2) of section 251 of this
title, and the just and reasonable rate for net-
work elements for purposes of subsection (c)(3)
of such section—

(A) shall be—

(1) based on the cost (determined without
reference to a rate-of-return or other rate-
based proceeding) of providing the inter-
connection or network element (whichever
is applicable), and

(ii) nondiscriminatory, and

(B) may include a reasonable profit.

(2) Charges for transport and termination of
traffic

(A) In general

For the purposes of compliance by an in-
cumbent local exchange carrier with section
251(b)(5) of this title, a State commission
shall not consider the terms and conditions
for reciprocal compensation to be just and
reasonable unless—

(i) such terms and conditions provide for
the mutual and reciprocal recovery by
each carrier of costs associated with the
transport and termination on each car-
rier’s network facilities of calls that origi-
nate on the network facilities of the other
carrier; and

(ii) such terms and conditions determine
such costs on the basis of a reasonable ap-
proximation of the additional costs of ter-
minating such calls.

(B) Rules of construction

This paragraph shall not be construed—

(i) to preclude arrangements that afford
the mutual recovery of costs through the
offsetting of reciprocal obligations, includ-
ing arrangements that waive mutual re-
covery (such as bill-and-keep arrange-
ments); or

(ii) to authorize the Commission or any
State commission to engage in any rate
regulation proceeding to establish with
particularity the additional costs of trans-
porting or terminating calls, or to require
carriers to maintain records with respect
to the additional costs of such calls.

(3) Wholesale prices for telecommunications
services

For the purposes of section 251(c)(4) of this
title, a State commission shall determine
wholesale rates on the basis of retail rates
charged to subscribers for the telecommunica-
tions service requested, excluding the portion
thereof attributable to any marketing, billing,
collection, and other costs that will be avoided
by the local exchange carrier.

(e) Approval by State commission

(1) Approval required

Any interconnection agreement adopted by
negotiation or arbitration shall be submitted
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for approval to the State commission. A State
commission to which an agreement is submit-
ted shall approve or reject the agreement,
with written findings as to any deficiencies.

(2) Grounds for rejection

The State commission may only reject—

(A) an agreement (or any portion thereof)
adopted by negotiation under subsection (a)
of this section if it finds that—

(i) the agreement (or portion thereof)
discriminates against a telecommunica-
tions carrier not a party to the agreement;
or

(ii) the implementation of such agree-
ment or portion is not consistent with the
public interest, convenience, and neces-
sity; or
(B) an agreement (or any portion thereof)

adopted by arbitration under subsection (b)
of this section if it finds that the agreement
does not meet the requirements of section
261 of this title, including the regulations
prescribed by the Commission pursuant to
section 2561 of this title, or the standards set
forth in subsection (d) of this section.

(3) Preservation of authority

Notwithstanding paragraph (2), but subject
to section 253 of this title, nothing in this sec-
tion shall prohibit a State commission from
establishing or enforcing other requirements
of State law in its review of an agreement, in-
cluding requiring compliance with intrastate
telecommunications service quality standards
or requirements.

(4) Schedule for decision

If the State commission does not act to ap-
prove or reject the agreement within 90 days
after submission by the parties of an agree-
ment adopted by negotiation under subsection
(a) of this section, or within 30 days after sub-
mission by the parties of an agreement adopt-
ed by arbitration under subsection (b) of this
section, the agreement shall be deemed ap-
proved. No State court shall have jurisdiction
to review the action of a State commission in
approving or rejecting an agreement under
this section.

(56) Commission to act if State will not act

If a State commission fails to act to carry
out its responsibility under this section in any
proceeding or other matter under this section,
then the Commission shall issue an order pre-
empting the State commission’s jurisdiction
of that proceeding or matter within 90 days
after being notified (or taking notice) of such
failure, and shall assume the responsibility of
the State commission under this section with
respect to the proceeding or matter and act
for the State commission.

(6) Review of State commission actions

In a case in which a State fails to act as de-
scribed in paragraph (5), the proceeding by the
Commission under such paragraph and any ju-
dicial review of the Commission’s actions shall
be the exclusive remedies for a State commis-
sion’s failure to act. In any case in which a
State commission makes a determination
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under this section, any party aggrieved by
such determination may bring an action in an
appropriate Federal district court to deter-
mine whether the agreement or statement
meets the requirements of section 251 of this
title and this section.

(f) Statements of generally available terms
(1) In general

A Bell operating company may prepare and
file with a State commission a statement of
the terms and conditions that such company
generally offers within that State to comply
with the requirements of section 251 of this
title and the regulations thereunder and the
standards applicable under this section.

(2) State commission review

A State commission may not approve such
statement unless such statement complies
with subsection (d) of this section and section
251 of this title and the regulations there-
under. Except as provided in section 253 of this
title, nothing in this section shall prohibit a
State commission from establishing or enforc-
ing other requirements of State law in its re-
view of such statement, including requiring
compliance with intrastate telecommunica-
tions service quality standards or require-
ments.

(3) Schedule for review

The State commission to which a statement
is submitted shall, not later than 60 days after
the date of such submission—

(A) complete the review of such statement
under paragraph (2) (including any reconsid-
eration thereof), unless the submitting car-
rier agrees to an extension of the period for
such review; or

(B) permit such statement to take effect.

(4) Authority to continue review

Paragraph (3) shall not preclude the State
commission from continuing to review a state-
ment that has been permitted to take effect
under subparagraph (B) of such paragraph or
from approving or disapproving such state-
ment under paragraph (2).

(5) Duty to negotiate not affected

The submission or approval of a statement
under this subsection shall not relieve a Bell
operating company of its duty to negotiate the
terms and conditions of an agreement under
section 251 of this title.

(g) Consolidation of State proceedings

Where not inconsistent with the requirements
of this chapter, a State commission may, to the
extent practical, consolidate proceedings under
sections 214(e), 251(f), 2563 of this title, and this
section in order to reduce administrative bur-
dens on telecommunications carriers, other par-
ties to the proceedings, and the State commis-
sion in carrying out its responsibilities under
this chapter.

(h) Filing required

A State commission shall make a copy of each
agreement approved under subsection (e) of this
section and each statement approved under sub-
section (f) of this section available for public in-
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spection and copying within 10 days after the
agreement or statement is approved. The State
commission may charge a reasonable and non-
discriminatory fee to the parties to the agree-
ment or to the party filing the statement to
cover the costs of approving and filing such
agreement or statement.

(i) Availability to other telecommunications car-

riers

A local exchange carrier shall make available
any interconnection, service, or network ele-
ment provided under an agreement approved
under this section to which it is a party to any
other requesting telecommunications carrier
upon the same terms and conditions as those
provided in the agreement.

(j) “Incumbent local exchange carrier” defined

For purposes of this section, the term ‘“‘incum-
bent local exchange carrier’” has the meaning
provided in section 251(h) of this title.

(June 19, 1934, ch. 652, title II, §252, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 66.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (g), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

§253. Removal of barriers to entry
(a) In general

No State or local statute or regulation, or
other State or local legal requirement, may pro-
hibit or have the effect of prohibiting the ability
of any entity to provide any interstate or intra-
state telecommunications service.

(b) State regulatory authority

Nothing in this section shall affect the ability
of a State to impose, on a competitively neutral
basis and consistent with section 254 of this
title, requirements necessary to preserve and
advance universal service, protect the public
safety and welfare, ensure the continued quality
of telecommunications services, and safeguard
the rights of consumers.

(c) State and local government authority

Nothing in this section affects the authority
of a State or local government to manage the
public rights-of-way or to require fair and rea-
sonable compensation from telecommunications
providers, on a competitively neutral and non-
discriminatory basis, for use of public rights-of-
way on a nondiscriminatory basis, if the com-
pensation required is publicly disclosed by such
government.

(d) Preemption

If, after notice and an opportunity for public
comment, the Commission determines that a
State or local government has permitted or im-
posed any statute, regulation, or legal require-
ment that violates subsection (a) or (b) of this
section, the Commission shall preempt the en-
forcement of such statute, regulation, or legal
requirement to the extent necessary to correct
such violation or inconsistency.
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(e) Commercial mobile service providers

Nothing in this section shall affect the appli-
cation of section 332(c)(3) of this title to com-
mercial mobile service providers.

(f) Rural markets

It shall not be a violation of this section for a
State to require a telecommunications carrier
that seeks to provide telephone exchange service
or exchange access in a service area served by a
rural telephone company to meet the require-
ments in section 214(e)(1) of this title for des-
ignation as an eligible telecommunications car-
rier for that area before being permitted to pro-
vide such service. This subsection shall not
apply—

(1) to a service area served by a rural tele-
phone company that has obtained an exemp-
tion, suspension, or modification of section
251(c)(4) of this title that effectively prevents
a competitor from meeting the requirements
of section 214(e)(1) of this title; and

(2) to a provider of commercial mobile serv-
ices.

(June 19, 1934, ch. 652, title II, §253, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 70.)

§ 254. Universal service

(a) Procedures to review universal service re-
quirements
(1) Federal-State Joint Board on universal
service

Within one month after February 8, 1996, the
Commission shall institute and refer to a Fed-
eral-State Joint Board under section 410(c) of
this title a proceeding to recommend changes
to any of its regulations in order to implement
sections 214(e) of this title and this section, in-
cluding the definition of the services that are
supported by Federal universal service support
mechanisms and a specific timetable for com-
pletion of such recommendations. In addition
to the members of the Joint Board required
under section 410(c) of this title, one member
of such Joint Board shall be a State-appointed
utility consumer advocate nominated by a na-
tional organization of State utility consumer
advocates. The Joint Board shall, after notice
and opportunity for public comment, make its
recommendations to the Commission 9 months
after February 8, 1996.

(2) Commission action

The Commission shall initiate a single pro-
ceeding to implement the recommendations
from the Joint Board required by paragraph (1)
and shall complete such proceeding within 15
months after February 8, 1996. The rules estab-
lished by such proceeding shall include a defi-
nition of the services that are supported by
Federal universal service support mechanisms
and a specific timetable for implementation.
Thereafter, the Commission shall complete
any proceeding to implement subsequent rec-
ommendations from any Joint Board on uni-
versal service within one year after receiving
such recommendations.

(b) Universal service principles

The Joint Board and the Commission shall
base policies for the preservation and advance-
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ment of universal service on the following prin-
ciples:

(1) Quality and rates

Quality services should be available at just,
reasonable, and affordable rates.

(2) Access to advanced services

Access to advanced telecommunications and
information services should be provided in all
regions of the Nation.

(3) Access in rural and high cost areas

Consumers in all regions of the Nation, in-
cluding low-income consumers and those in
rural, insular, and high cost areas, should have
access to telecommunications and information
services, including interexchange services and
advanced telecommunications and informa-
tion services, that are reasonably comparable
to those services provided in urban areas and
that are available at rates that are reasonably
comparable to rates charged for similar serv-
ices in urban areas.

(4) Equitable and nondiscriminatory contribu-
tions

All providers of telecommunications serv-
ices should make an equitable and nondiscrim-
inatory contribution to the preservation and
advancement of universal service.

(5) Specific and predictable support mecha-
nisms

There should be specific, predictable and suf-
ficient Federal and State mechanisms to pre-
serve and advance universal service.

(6) Access to advanced telecommunications
services for schools, health care, and li-
braries

Elementary and secondary schools and class-
rooms, health care providers, and libraries
should have access to advanced telecommuni-
cations services as described in subsection (h)
of this section.

(7) Additional principles

Such other principles as the Joint Board and
the Commission determine are necessary and
appropriate for the protection of the public in-
terest, convenience, and necessity and are con-
sistent with this chapter.

(c) Definition
(1) In general

Universal service is an evolving level of tele-
communications services that the Commission
shall establish periodically under this section,
taking into account advances in telecommuni-
cations and information technologies and
services. The Joint Board in recommending,
and the Commission in establishing, the defi-
nition of the services that are supported by
Federal universal service support mechanisms
shall consider the extent to which such tele-
communications services—

(A) are essential to education, public
health, or public safety;

(B) have, through the operation of market
choices by customers, been subscribed to by
a substantial majority of residential cus-
tomers;
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(C) are being deployed in public tele-
communications networks by telecommuni-
cations carriers; and

(D) are consistent with the public interest,
convenience, and necessity.

(2) Alterations and modifications

The Joint Board may, from time to time,
recommend to the Commission modifications
in the definition of the services that are sup-
ported by Federal universal service support
mechanisms.

(3) Special services

In addition to the services included in the
definition of universal service under paragraph
(1), the Commission may designate additional
services for such support mechanisms for
schools, libraries, and health care providers
for the purposes of subsection (h) of this sec-
tion.

(d) Telecommunications carrier contribution

Every telecommunications carrier that pro-
vides interstate telecommunications services
shall contribute, on an equitable and non-
discriminatory basis, to the specific, predict-
able, and sufficient mechanisms established by
the Commission to preserve and advance univer-
sal service. The Commission may exempt a car-
rier or class of carriers from this requirement if
the carrier’s telecommunications activities are
limited to such an extent that the level of such
carrier’s contribution to the preservation and
advancement of universal service would be de
minimis. Any other provider of interstate tele-
communications may be required to contribute
to the preservation and advancement of univer-
sal service if the public interest so requires.

(e) Universal service support

After the date on which Commission regula-
tions implementing this section take effect,
only an eligible telecommunications carrier des-
ignated under section 214(e) of this title shall be
eligible to receive specific Federal universal
service support. A carrier that receives such
support shall use that support only for the pro-
vision, maintenance, and upgrading of facilities
and services for which the support is intended.
Any such support should be explicit and suffi-
cient to achieve the purposes of this section.

(f) State authority

A State may adopt regulations not inconsist-
ent with the Commission’s rules to preserve and
advance universal service. Every telecommuni-
cations carrier that provides intrastate tele-
communications services shall contribute, on an
equitable and nondiscriminatory basis, in a
manner determined by the State to the preser-
vation and advancement of universal service in
that State. A State may adopt regulations to
provide for additional definitions and standards
to preserve and advance universal service within
that State only to the extent that such regula-
tions adopt additional specific, predictable, and
sufficient mechanisms to support such defini-
tions or standards that do not rely on or burden
Federal universal service support mechanisms.
(g) Interexchange and interstate services

Within 6 months after February 8, 1996, the
Commission shall adopt rules to require that the
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rates charged by providers of interexchange
telecommunications services to subscribers in
rural and high cost areas shall be no higher than
the rates charged by each such provider to its
subscribers in urban areas. Such rules shall also
require that a provider of interstate inter-
exchange telecommunications services shall
provide such services to its subscribers in each
State at rates no higher than the rates charged
to its subscribers in any other State.
(h) Telecommunications services for certain pro-
viders
(1) In general
(A) Health care providers for rural areas

A telecommunications carrier shall, upon
receiving a bona fide request, provide tele-
communications services which are nec-
essary for the provision of health care serv-
ices in a State, including instruction relat-
ing to such services, to any public or non-
profit health care provider that serves per-
sons who reside in rural areas in that State
at rates that are reasonably comparable to
rates charged for similar services in urban
areas in that State. A telecommunications
carrier providing service under this para-
graph shall be entitled to have an amount
equal to the difference, if any, between the
rates for services provided to health care
providers for rural areas in a State and the
rates for similar services provided to other
customers in comparable rural areas in that
State treated as a service obligation as a
part of its obligation to participate in the
mechanisms to preserve and advance univer-
sal service.

(B) Educational providers and libraries

All telecommunications carriers serving a
geographic area shall, upon a bona fide re-
quest for any of its services that are within
the definition of universal service under sub-
section (c¢)(3) of this section, provide such
services to elementary schools, secondary
schools, and libraries for educational pur-
poses at rates less than the amounts charged
for similar services to other parties. The dis-
count shall be an amount that the Commis-
sion, with respect to interstate services, and
the States, with respect to intrastate serv-
ices, determine is appropriate and necessary
to ensure affordable access to and use of
such services by such entities. A tele-
communications carrier providing service
under this paragraph shall—

(i) have an amount equal to the amount
of the discount treated as an offset to its
obligation to contribute to the mecha-
nisms to preserve and advance universal
service, or

(ii) notwithstanding the provisions of
subsection (e) of this section, receive reim-
bursement utilizing the support mecha-
nisms to preserve and advance universal
service.

(2) Advanced services

The Commission shall establish competi-
tively neutral rules—

(A) to enhance, to the extent technically

feasible and economically reasonable, access

to advanced telecommunications and infor-
mation services for all public and nonprofit
elementary and secondary school class-
rooms, health care providers, and libraries;
and

(B) to define the circumstances under
which a telecommunications carrier may be
required to connect its network to such pub-
lic institutional telecommunications users.

(3) Terms and conditions

Telecommunications services and network
capacity provided to a public institutional
telecommunications user under this sub-
section may not be sold, resold, or otherwise
transferred by such user in consideration for
money or any other thing of value.

(4) Eligibility of users

No entity listed in this subsection shall be
entitled to preferential rates or treatment as
required by this subsection, if such entity op-
erates as a for-profit business, is a school de-
scribed in paragraph (7)(A) with an endowment
of more than $50,000,000, or is a library or li-
brary consortium not eligible for assistance
from a State library administrative agency
under the Library Services and Technology
Act [20 U.S.C. 9121 et seq.].

(5) Requirements for certain schools with com-
puters having Internet access

(A) Internet safety
(i) In general

Except as provided in clause (ii), an ele-
mentary or secondary school having com-
puters with Internet access may not re-
ceive services at discount rates under
paragraph (1)(B) unless the school, school
board, local educational agency, or other
authority with responsibility for adminis-
tration of the school—

(I) submits to the Commission the cer-
tifications described in subparagraphs
(B) and (C);

(IT) submits to the Commission a cer-
tification that an Internet safety policy
has been adopted and implemented for
the school under subsection (I) of this
section; and

(ITI) ensures the use of such computers
in accordance with the certifications.

(ii) Applicability

The prohibition in clause (i) shall not
apply with respect to a school that re-
ceives services at discount rates under
paragraph (1)(B) only for purposes other
than the provision of Internet access,
Internet service, or internal connections.

(iii) Public notice; hearing

An elementary or secondary school de-
scribed in clause (i), or the school board,
local educational agency, or other author-
ity with responsibility for administration
of the school, shall provide reasonable pub-
lic notice and hold at least one public
hearing or meeting to address the proposed
Internet safety policy. In the case of an
elementary or secondary school other than
an elementary or secondary school as de-



§254

fined in section 88011 of title 20, the notice
and hearing required by this clause may be
limited to those members of the public
with a relationship to the school.

(B) Certification with respect to minors

A certification under this subparagraph is
a certification that the school, school board,
local educational agency, or other authority
with responsibility for administration of the
school—

(i) is enforcing a policy of Internet safe-
ty for minors that includes monitoring the
online activities of minors and the oper-
ation of a technology protection measure
with respect to any of its computers with
Internet access that protects against ac-
cess through such computers to visual de-
pictions that are—

(I) obscene;
(IT) child pornography; or
(ITIT) harmful to minors;

(ii) is enforcing the operation of such
technology protection measure during any
use of such computers by minors; and

(iii) as part of its Internet safety policy
is educating minors about appropriate on-
line behavior, including interacting with
other individuals on social networking
websites and in chat rooms and
cyberbullying awareness and response.

(C) Certification with respect to adults

A certification under this paragraph is a
certification that the school, school board,
local educational agency, or other authority
with responsibility for administration of the
school—

(i) is enforcing a policy of Internet safe-
ty that includes the operation of a tech-
nology protection measure with respect to
any of its computers with Internet access
that protects against access through such
computers to visual depictions that are—

(I) obscene; or
(IT) child pornography; and

(ii) is enforcing the operation of such
technology protection measure during any
use of such computers.

(D) Disabling during adult use

An administrator, supervisor, or other per-
son authorized by the certifying authority
under subparagraph (A)(i) may disable the
technology protection measure concerned,
during use by an adult, to enable access for
bona fide research or other lawful purpose.

(E) Timing of implementation
(i) In general

Subject to clause (ii) in the case of any
school covered by this paragraph as of the
effective date of this paragraph under sec-
tion 1721(h) of the Children’s Internet Pro-
tection Act, the certification under sub-
paragraphs (B) and (C) shall be made—

(I) with respect to the first program
funding year under this subsection fol-
lowing such effective date, not later than

1See References in Text note below.
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120 days after the beginning of such pro-
gram funding year; and
(IT) with respect to any subsequent
program funding year, as part of the ap-
plication process for such program fund-
ing year.
(ii) Process
(I) Schools with Internet safety policy
and technology protection measures
in place
A school covered by clause (i) that has
in place an Internet safety policy and
technology protection measures meeting
the requirements necessary for certifi-
cation under subparagraphs (B) and (C)
shall certify its compliance with sub-
paragraphs (B) and (C) during each an-
nual program application cycle under
this subsection, except that with respect
to the first program funding year after
the effective date of this paragraph
under section 1721(h) of the Children’s
Internet Protection Act, the certifi-
cations shall be made not later than 120
days after the beginning of such first
program funding year.
(IT) Schools without Internet safety pol-
icy and technology protection meas-
ures in place

A school covered by clause (i) that does
not have in place an Internet safety pol-
icy and technology protection measures
meeting the requirements necessary for
certification under subparagraphs (B)
and (C)—

(aa) for the first program year after
the effective date of this subsection in
which it is applying for funds under
this subsection, shall certify that it is
undertaking such actions, including
any necessary procurement procedures,
to put in place an Internet safety pol-
icy and technology protection meas-
ures meeting the requirements nec-
essary for certification under subpara-
graphs (B) and (C); and

(bb) for the second program year
after the effective date of this sub-
section in which it is applying for
funds under this subsection, shall cer-
tify that it is in compliance with sub-
paragraphs (B) and (C).

Any school that is unable to certify com-
pliance with such requirements in such
second program year shall be ineligible
for services at discount rates or funding
in lieu of services at such rates under
this subsection for such second year and
all subsequent program years under this
subsection, until such time as such
school comes into compliance with this
paragraph.

(III) Waivers

Any school subject to subclause (II)
that cannot come into compliance with
subparagraphs (B) and (C) in such second
year program may seek a waiver of sub-
clause (II)(bb) if State or local procure-
ment rules or regulations or competitive
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bidding requirements prevent the mak-
ing of the certification otherwise re-
quired by such subclause. A school,
school board, local educational agency,
or other authority with responsibility
for administration of the school shall no-
tify the Commission of the applicability
of such subclause to the school. Such no-
tice shall certify that the school in ques-
tion will be brought into compliance be-
fore the start of the third program year
after the effective date of this subsection
in which the school is applying for funds
under this subsection.

(F) Noncompliance
(i) Failure to submit certification

Any school that knowingly fails to com-
ply with the application guidelines regard-
ing the annual submission of certification
required by this paragraph shall not be eli-
gible for services at discount rates or fund-
ing in lieu of services at such rates under
this subsection.

(ii) Failure to comply with certification

Any school that knowingly fails to en-
sure the use of its computers in accord-
ance with a certification under subpara-
graphs (B) and (C) shall reimburse any
funds and discounts received under this
subsection for the period covered by such
certification.

(iii) Remedy of noncompliance
(I) Failure to submit

A school that has failed to submit a
certification under clause (i) may rem-
edy the failure by submitting the certifi-
cation to which the failure relates. Upon
submittal of such certification, the
school shall be eligible for services at
discount rates under this subsection.

(IT) Failure to comply

A school that has failed to comply
with a certification as described in
clause (ii) may remedy the failure by en-
suring the use of its computers in ac-
cordance with such certification. Upon
submittal to the Commission of a certifi-
cation or other appropriate evidence of
such remedy, the school shall be eligible
for services at discount rates under this
subsection.

(6) Requirements for certain libraries with
computers having Internet access

(A) Internet safety
(1) In general

Except as provided in clause (ii), a 1li-
brary having one or more computers with
Internet access may not receive services at
discount rates under paragraph (1)(B) un-
less the library—

(I) submits to the Commission the cer-
tifications described in subparagraphs
(B) and (C); and

(IT) submits to the Commission a cer-
tification that an Internet safety policy
has been adopted and implemented for
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the library under subsection (I) of this
section; and
(ITI) ensures the use of such computers

in accordance with the certifications.
(ii) Applicability

The prohibition in clause (i) shall not
apply with respect to a library that re-
ceives services at discount rates under
paragraph (1)(B) only for purposes other
than the provision of Internet access,
Internet service, or internal connections.

(iii) Public notice; hearing

A library described in clause (i) shall
provide reasonable public notice and hold
at least one public hearing or meeting to
address the proposed Internet safety pol-
icy.

(B) Certification with respect to minors

A certification under this subparagraph is
a certification that the library—

(i) is enforcing a policy of Internet safe-
ty that includes the operation of a tech-
nology protection measure with respect to
any of its computers with Internet access
that protects against access through such
computers to visual depictions that are—

(I) obscene;
(IT) child pornography; or
(ITT) harmful to minors; and

(ii) is enforcing the operation of such
technology protection measure during any
use of such computers by minors.

(C) Certification with respect to adults

A certification under this paragraph is a
certification that the library—

(i) is enforcing a policy of Internet safe-
ty that includes the operation of a tech-
nology protection measure with respect to
any of its computers with Internet access
that protects against access through such
computers to visual depictions that are—

(I) obscene; or
(IT) child pornography; and

(ii) is enforcing the operation of such
technology protection measure during any
use of such computers.

(D) Disabling during adult use

An administrator, supervisor, or other per-
son authorized by the certifying authority
under subparagraph (A)(i) may disable the
technology protection measure concerned,
during use by an adult, to enable access for
bona fide research or other lawful purpose.

(E) Timing of implementation
(i) In general

Subject to clause (ii) in the case of any
library covered by this paragraph as of the
effective date of this paragraph under sec-
tion 1721(h) of the Children’s Internet Pro-
tection Act, the certification under sub-
paragraphs (B) and (C) shall be made—

(I) with respect to the first program
funding year under this subsection fol-
lowing such effective date, not later than
120 days after the beginning of such pro-
gram funding year; and
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(IT) with respect to any subsequent
program funding year, as part of the ap-
plication process for such program fund-
ing year.

(ii) Process
(I) Libraries with Internet safety policy
and technology protection measures
in place

A library covered by clause (i) that has
in place an Internet safety policy and
technology protection measures meeting
the requirements necessary for certifi-
cation under subparagraphs (B) and (C)
shall certify its compliance with sub-
paragraphs (B) and (C) during each an-
nual program application cycle under
this subsection, except that with respect
to the first program funding year after
the effective date of this paragraph
under section 1721(h) of the Children’s
Internet Protection Act, the certifi-
cations shall be made not later than 120
days after the beginning of such first
program funding year.

(IT) Libraries without Internet safety pol-
icy and technology protection meas-
ures in place

A library covered by clause (i) that
does not have in place an Internet safety
policy and technology protection meas-
ures meeting the requirements necessary
for certification under subparagraphs (B)
and (C)—

(aa) for the first program year after
the effective date of this subsection in
which it is applying for funds under
this subsection, shall certify that it is
undertaking such actions, including
any necessary procurement procedures,
to put in place an Internet safety pol-
icy and technology protection meas-
ures meeting the requirements nec-
essary for certification under subpara-
graphs (B) and (C); and

(bb) for the second program year
after the effective date of this sub-
section in which it is applying for
funds under this subsection, shall cer-
tify that it is in compliance with sub-
paragraphs (B) and (C).

Any library that is unable to certify
compliance with such requirements in
such second program year shall be ineli-
gible for services at discount rates or
funding in lieu of services at such rates
under this subsection for such second
year and all subsequent program years
under this subsection, until such time as
such library comes into compliance with
this paragraph.

(ITI) Waivers

Any library subject to subclause (II)
that cannot come into compliance with
subparagraphs (B) and (C) in such second
year may seek a waiver of subclause
(IT)(bb) if State or local procurement
rules or regulations or competitive bid-
ding requirements prevent the making of
the certification otherwise required by
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such subclause. A library, library board,
or other authority with responsibility
for administration of the library shall
notify the Commission of the applicabil-
ity of such subclause to the library. Such
notice shall certify that the library in
question will be brought into compliance
before the start of the third program
year after the effective date of this sub-
section in which the library is applying
for funds under this subsection.

(F) Noncompliance
(i) Failure to submit certification

Any library that knowingly fails to com-
ply with the application guidelines regard-
ing the annual submission of certification
required by this paragraph shall not be eli-
gible for services at discount rates or fund-
ing in lieu of services at such rates under
this subsection.

(ii) Failure to comply with certification

Any library that knowingly fails to en-
sure the use of its computers in accord-
ance with a certification under subpara-
graphs (B) and (C) shall reimburse all
funds and discounts received under this
subsection for the period covered by such
certification.

(iii) Remedy of noncompliance
(I) Failure to submit

A library that has failed to submit a
certification under clause (i) may rem-
edy the failure by submitting the certifi-
cation to which the failure relates. Upon
submittal of such certification, the 1li-
brary shall be eligible for services at dis-
count rates under this subsection.

(IT) Failure to comply

A library that has failed to comply
with a certification as described in
clause (ii) may remedy the failure by en-
suring the use of its computers in ac-
cordance with such certification. Upon
submittal to the Commission of a certifi-
cation or other appropriate evidence of
such remedy, the library shall be eligible
for services at discount rates under this
subsection.

(7) Definitions

For purposes of this subsection:
(A) Elementary and secondary schools

The term ‘‘elementary and secondary
schools” means elementary schools and sec-
ondary schools, as defined in section 7801 of
title 20.

(B) Health care provider

The term ‘‘health care provider’” means—
(i) post-secondary educational institu-
tions offering health care instruction,
teaching hospitals, and medical schools;
(ii) community health centers or health
centers providing health care to migrants;
(iii) local health departments or agen-
cies;
(iv) community mental health centers;
(v) not-for-profit hospitals;
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(vi) rural health clinics; and

(vii) consortia of health care providers
consisting of one or more entities de-
scribed in clauses (i) through (vi).

(C) Public institutional telecommunications
user

The term ‘‘public institutional tele-
communications user’” means an elementary
or secondary school, a library, or a health
care provider as those terms are defined in
this paragraph.

(D) Minor

The term ‘“‘minor’” means any individual
who has not attained the age of 17 years.

(E) Obscene

The term ‘obscene’” has the meaning
given such term in section 1460 of title 18.

(F) Child pornography

The term ‘‘child pornography’ has the
meaning given such term in section 2256 of
title 18.

(G) Harmful to minors

The term ‘‘harmful to minors’ means any
picture, image, graphic image file, or other
visual depiction that—

(i) taken as a whole and with respect to
minors, appeals to a prurient interest in
nudity, sex, or excretion;

(ii) depicts, describes, or represents, in a
patently offensive way with respect to
what is suitable for minors, an actual or
simulated sexual act or sexual contact, ac-
tual or simulated normal or perverted sex-
ual acts, or a lewd exhibition of the geni-
tals; and

(iii) taken as a whole, lacks serious lit-
erary, artistic, political, or scientific value
as to minors.

(H) Sexual act; sexual contact

The terms ‘‘sexual act’” and ‘‘sexual con-
tact’” have the meanings given such terms in
section 2246 of title 18.

(I) Technology protection measure

The term ‘‘technology protection meas-
ure’” means a specific technology that
blocks or filters Internet access to the mate-
rial covered by a certification under para-
graph (5) or (6) to which such certification
relates.

(i) Consumer protection

The Commission and the States should ensure
that universal service is available at rates that
are just, reasonable, and affordable.

(j) Lifeline assistance

Nothing in this section shall affect the collec-
tion, distribution, or administration of the Life-
line Assistance Program provided for by the
Commission under regulations set forth in sec-
tion 69.117 of title 47, Code of Federal Regula-
tions, and other related sections of such title.

(k) Subsidy of competitive services prohibited

A telecommunications carrier may not use
services that are not competitive to subsidize
services that are subject to competition. The
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Commission, with respect to interstate services,
and the States, with respect to intrastate serv-
ices, shall establish any necessary cost alloca-
tion rules, accounting safeguards, and guidelines
to ensure that services included in the definition
of universal service bear no more than a reason-
able share of the joint and common costs of fa-
cilities used to provide those services.

(1) Internet safety policy requirement for schools

and libraries
(1) In general

In carrying out its responsibilities under
subsection (h) of this section, each school or
library to which subsection (h) of this section
applies shall—

(A) adopt and implement an Internet safe-
ty policy that addresses—

(i) access by minors to inappropriate
matter on the Internet and World Wide
Web;

(ii) the safety and security of minors
when using electronic mail, chat rooms,
and other forms of direct electronic com-
munications;

(iii) unauthorized access, including so-
called ‘‘hacking’’, and other unlawful ac-
tivities by minors online;

(iv) unauthorized disclosure, use, and
dissemination of personal identification
information regarding minors; and

(v) measures designed to restrict minors’
access to materials harmful to minors; and

(B) provide reasonable public notice and
hold at least one public hearing or meeting
to address the proposed Internet safety pol-
icy.
(2) Local determination of content

A determination regarding what matter is
inappropriate for minors shall be made by the
school board, local educational agency, li-
brary, or other authority responsible for mak-
ing the determination. No agency or instru-
mentality of the United States Government
may—

(A) establish criteria for making such de-
termination;

(B) review the determination made by the
certifying school, school board, local edu-
cational agency, library, or other authority;
or

(C) consider the criteria employed by the
certifying school, school board, local edu-
cational agency, library, or other authority
in the administration of subsection (h)(1)(B)
of this section.

(3) Availability for review

Each Internet safety policy adopted under
this subsection shall be made available to the
Commission, upon request of the Commission,
by the school, school board, local educational
agency, library, or other authority responsible
for adopting such Internet safety policy for
purposes of the review of such Internet safety
policy by the Commission.

(4) Effective date
This subsection shall apply with respect to

schools and libraries on or after the date that
is 120 days after December 21, 2000.
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(June 19, 1934, ch. 652, title II, §254, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 71; amended Pub. L. 104-208, div. A, title I,
§101(e) [title VII, §709(a)(8)], Sept. 30, 1996, 110
Stat. 3009-233, 3009-313; Pub. L. 106-554, §1(a)(4)
[div. B, title XVII, §§1721(a)-(d), 1732], Dec. 21,
2000, 114 Stat. 2763, 2763A-343 to 2763A-350; Pub.
L. 107-110, title X, §1076(hh), Jan. 8, 2002, 115
Stat. 2094; Pub. L. 110-385, title II, §215, Oct. 10,
2008, 122 Stat. 4104.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(7), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

The Library Services and Technology Act, referred to
in subsec. (h)(4), is subtitle B (§§211-263) of title II of
Pub. L. 94-462, as added by Pub. L. 104-208, div. A, title
I, §101(e) [title VII, §702], Sept. 30, 1996, 110 Stat.
3009-233, 3009-295, which is classified generally to sub-
chapter II (§9121 et seq.) of chapter 72 of Title 20, Edu-
cation. For complete classification of this Act to the
Code, see Short Title note set out under section 9101 of
Title 20 and Tables.

Section 8801 of title 20, referred to in subsec.
(h)(5)(A)(iii), was repealed by Pub. L. 107-110, title X,
§1011(5)(C), Jan. 8, 2002, 115 Stat. 1986. See section 7801
of Title 20, Education.

For the effective date of this paragraph under section
1721(h) of the Children’s Internet Protection Act, re-
ferred to in subsec. (h)(5)(E), (6)(E), as 120 days after
Dec. 21, 2000, see §1(a)4) [div. B, title VII, §1721(h)] of
Pub. L. 106-554, set out as an Effective Date of 2000
Amendment note below.

The effective date of this subsection, referred to in
subsec. (h)(5)(E), (6)(E), probably means the effective
date of subsec. (h)(5) and (6) which is 120 days after Dec.
21, 2000, see §1(a)(4) [div. B, title VII, §1721(h)] of Pub.
L. 106-554, set out as an Effective Date of 2000 Amend-
ment note below.

AMENDMENTS

2008—Subsec. (h)(5)(B)(iii). Pub. L. 110-385 added cl.
(iii).

2002—Subsec. (h)(T)(A). Pub. L. 107-110 substituted
‘“‘section 7801 for ‘‘paragraphs (14) and (25), respec-
tively, of section 8801".

2000—Subsec. (h)(4). Pub. L. 106-554, §1(a)(4) [div. B,
title XVII, §1721(d)], substituted ‘‘paragraph (7)(A)”’ for
“‘paragraph (5)(A)”.

Subsec. (h)(5). Pub. L. 106-554, §1(a)(4) [div. B, title
XVII, §1721(a)(2)], added par. (56). Former par. (5) redes-
ignated (7).

Subsec. (h)(6). Pub. L. 106-554, §1(a)(4) [div. B, title
XVII, §1721(b)], added par. (6).

Subsec. (h)(7). Pub. L. 106-554, §1(a)(4) [div. B, title
XVII, §1721(a)(1)], redesignated par. (5) as (7).

Subsec. (h)(7)(D) to (I). Pub. L. 106-554, §1(a)(4) [div.
B, title XVII, §1721(c)], added subpars. (D) to (I).

Subsec. (I). Pub. L. 106-554, §1(a)(4) [div. B, title XVII,
§1732], added subsec. (1).

1996—Subsec. (h)(4). Pub. L. 104-208 substituted ¢li-
brary or library consortium not eligible for assistance
from a State library administrative agency under the
Library Services and Technology Act’ for ‘‘library not
eligible for participation in State-based plans for funds
under title III of the Library Services and Construction
Act (20 U.S.C. 335c et seq.)”.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.
L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.
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EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1721(h)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-350, provided that:
“The amendments made by this section [amending this
section and enacting provisions set out as notes under
this section and section 7001 of Title 20, Education]
shall take effect 120 days after the date of the enact-
ment of this Act [Dec. 21, 2000].”

REGULATIONS

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1721(f)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-350, provided that:

‘(1) REQUIREMENT.—The Federal Communications
Commission shall prescribe regulations for purposes of
administering the provisions of paragraphs (6) and (6) of
section 254(h) of the Communications Act of 1934 [47
U.S.C. 254(h)], as amended by this section.

‘“(2) DEADLINE.—Notwithstanding any other provision
of law, the Commission shall prescribe regulations
under paragraph (1) so as to ensure that such regula-
tions take effect 120 days after the date of the enact-
ment of this Act [Dec. 21, 2000].”

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1733], Dec.
21, 2000, 114 Stat. 2763, 2763A-351, provided that: ‘“Not
later than 120 days after the date of enactment of this
Act [Dec. 21, 2000], the Federal Communications Com-
mission shall prescribe regulations for purposes of sec-
tion 254(1) of the Communications Act of 1934 [47 U.S.C.
254(1)], as added by section 1732 of this Act.”

SEPARABILITY

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1721(e)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-350, provided that: ‘‘If
any provision of paragraph (5) or (6) of section 254(h) of
the Communications Act of 1934 [47 U.S.C. 254(h)], as
amended by this section, or the application thereof to
any person or circumstance is held invalid, the remain-
der of such paragraph and the application of such para-
graph to other persons or circumstances shall not be af-
fected thereby.”

DISCLAIMERS REGARDING INTERNET ACCESS AND
PRIVACY

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1702], Dec.
21, 2000, 114 Stat. 2763, 2763A-336, provided that:

‘“‘(a) DISCLAIMER REGARDING CONTENT.—Nothing in
this title [see Short Title of 2000 Amendments note set
out under section 6301 of Title 20, Education] or the
amendments made by this title shall be construed to
prohibit a local educational agency, elementary or sec-
ondary school, or library from blocking access on the
Internet on computers owned or operated by that agen-
cy, school, or library to any content other than content
covered by this title or the amendments made by this
title.

“(b) DISCLAIMER REGARDING PRIVACY.—Nothing in
this title or the amendments made by this title shall be
construed to require the tracking of Internet use by
any identifiable minor or adult user.”

EXPEDITED REVIEW

Pub. L. 106-554, §1(a)(4) [div. B, title XVII, §1741], Dec.
21, 2000, 114 Stat. 2763, 2763A-351, provided that:

‘“(a) THREE-JUDGE DISTRICT COURT HEARING.—Not-
withstanding any other provision of law, any civil ac-
tion challenging the constitutionality, on its face, of
this title [see Short Title of 2000 Amendments note set
out under section 6301 of Title 20, Education] or any
amendment made by this title, or any provision there-
of, shall be heard by a district court of three judges
convened pursuant to the provisions of section 2284 of
title 28, United States Code.

‘“(b) APPELLATE REVIEW.—Notwithstanding any other
provision of law, an interlocutory or final judgment,
decree, or order of the court of three judges in an ac-
tion under subsection (a) holding this title or an
amendment made by this title, or any provision there-
of, unconstitutional shall be reviewable as a matter of
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right by direct appeal to the Supreme Court. Any such
appeal shall be filed not more than 20 days after entry
of such judgment, decree, or order.”

UNIVERSAL SERVICE FUND PAYMENT SCHEDULE

Pub. L. 105-33, title III, §3006, Aug. 5, 1997, 111 Stat.
269, related to appropriations to the Universal Service
Fund in support of programs established pursuant to
rules implementing this section and adjustment of pay-
ments by telecommunications carriers and other pro-
viders of interstate telecommunications prior to repeal
by Pub. L. 105-119, title VI, §622, Nov. 26, 1997, 111 Stat.
2521. Section 622 of Pub. L. 105-119 provided further
that: ‘“This section shall be deemed a section of the
Balanced Budget Act of 1997 [Pub. L. 105-33, see Tables
for classification] for the purposes of section 10213 of
that Act (111 Stat. 712) [2 U.S.C. 902 note], and shall be
scored pursuant to paragraph (2) of such section.”

§255. Access by persons with disabilities

(a) Definitions
As used in this section—
(1) Disability

The term ‘‘disability” has the meaning
given to it by section 12102(2)(A)1 of title 42.

(2) Readily achievable

The term ‘‘readily achievable” has the
meaning given to it by section 12181(9) of title
42,

(b) Manufacturing

A manufacturer of telecommunications equip-
ment or customer premises equipment shall en-
sure that the equipment is designed, developed,
and fabricated to be accessible to and usable by
individuals with disabilities, if readily achiev-
able.

(c) Telecommunications services

A provider of telecommunications service
shall ensure that the service is accessible to and
usable by individuals with disabilities, if readily
achievable.

(d) Compatibility

Whenever the requirements of subsections (b)
and (c) of this section are not readily achiev-
able, such a manufacturer or provider shall en-
sure that the equipment or service is compatible
with existing peripheral devices or specialized
customer premises equipment commonly used
by individuals with disabilities to achieve ac-
cess, if readily achievable.

(e) Guidelines

Within 18 months after February 8, 1996, the
Architectural and Transportation Barriers Com-
pliance Board shall develop guidelines for acces-
sibility of telecommunications equipment and
customer premises equipment in conjunction
with the Commission. The Board shall review
and update the guidelines periodically.

(f) No additional private rights authorized

Nothing in this section shall be construed to
authorize any private right of action to enforce
any requirement of this section or any regula-
tion thereunder. The Commission shall have ex-
clusive jurisdiction with respect to any com-
plaint under this section.

1See References in Text note below.
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(June 19, 1934, ch. 652, title II, §255, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 75.)

REFERENCES IN TEXT

Section 12102 of title 42, referred to in subsec. (a)(1),
was amended generally by Pub. L. 110-325, §4(a), Sept.
25, 2008, 122 Stat. 35565, and, as so amended, provisions
formerly appearing in par. (2)(A) are now contained in
par. (1)(A).

§ 256. Coordination for interconnectivity

(a) Purpose

It is the purpose of this section—

(1) to promote nondiscriminatory accessibil-
ity by the broadest number of users and ven-
dors of communications products and services
to public telecommunications networks used
to provide telecommunications service
through—

(A) coordinated public telecommunica-
tions network planning and design by tele-
communications carriers and other provid-
ers of telecommunications service; and

(B) public telecommunications network
interconnectivity, and interconnectivity of
devices with such networks used to provide
telecommunications service; and

(2) to ensure the ability of users and infor-
mation providers to seamlessly and trans-
parently transmit and receive information be-
tween and across telecommunications net-
works.

(b) Commission functions

In carrying out the purposes of this section,
the Commission—

(1) shall establish procedures for Commis-
sion oversight of coordinated network plan-
ning by telecommunications carriers and
other providers of telecommunications service
for the effective and efficient interconnection
of public telecommunications networks used
to provide telecommunications service; and

(2) may participate, in a manner consistent
with its authority and practice prior to Feb-
ruary 8, 1996, in the development by appro-
priate industry standards-setting organiza-
tions of public telecommunications network
interconnectivity standards that promote ac-
cess to—

(A) public telecommunications networks
used to provide telecommunications service;

(B) network capabilities and services by
individuals with disabilities; and

(C) information services by subscribers of
rural telephone companies.

(c) Commission’s authority

Nothing in this section shall be construed as
expanding or limiting any authority that the
Commission may have under law in effect before
February 8, 1996.

(d) “Public telecommunications network inter-
connectivity” defined

As used in this section, the term ‘‘public tele-
communications network interconnectivity”’
means the ability of two or more public tele-
communications networks used to provide tele-
communications service to communicate and
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exchange information without degeneration, and
to interact in concert with one another.

(June 19, 1934, ch. 652, title II, §256, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 76.)

§257. Market entry barriers proceeding

(a) Elimination of barriers

Within 15 months after February 8, 1996, the
Commission shall complete a proceeding for the
purpose of identifying and eliminating, by regu-
lations pursuant to its authority under this
chapter (other than this section), market entry
barriers for entrepreneurs and other small busi-
nesses in the provision and ownership of tele-
communications services and information serv-
ices, or in the provision of parts or services to
providers of telecommunications services and
information services.

(b) National policy

In carrying out subsection (a) of this section,
the Commission shall seek to promote the poli-
cies and purposes of this chapter favoring diver-
sity of media voices, vigorous economic com-
petition, technological advancement, and pro-
motion of the public interest, convenience, and
necessity.

(c) Periodic review

Every 3 years following the completion of the
proceeding required by subsection (a) of this sec-
tion, the Commission shall review and report to
Congress on—

(1) any regulations prescribed to eliminate
barriers within its jurisdiction that are identi-
fied under subsection (a) of this section and
that can be prescribed consistent with the
public interest, convenience, and necessity;
and

(2) the statutory barriers identified under
subsection (a) of this section that the Commis-
sion recommends be eliminated, consistent
with the public interest, convenience, and ne-
cessity.

(June 19, 1934, ch. 652, title II, §257, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 77.)
REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b), was
in the original ‘‘this Act”, meaning act June 19, 1934,
ch. 652, 48 Stat. 1064, known as the Communications Act
of 1934, which is classified principally to this chapter.

For complete classification of this Act to the Code, see
section 609 of this title and Tables.

§258. Illegal changes in subscriber carrier selec-
tions

(a) Prohibition

No telecommunications carrier shall submit
or execute a change in a subscriber’s selection of
a provider of telephone exchange service or tele-
phone toll service except in accordance with
such verification procedures as the Commission
shall prescribe. Nothing in this section shall
preclude any State commission from enforcing
such procedures with respect to intrastate serv-
ices.
(b) Liability for charges

Any telecommunications carrier that violates
the verification procedures described in sub-
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section (a) of this section and that collects
charges for telephone exchange service or tele-
phone toll service from a subscriber shall be lia-
ble to the carrier previously selected by the sub-
scriber in an amount equal to all charges paid
by such subscriber after such violation, in ac-
cordance with such procedures as the Commis-
sion may prescribe. The remedies provided by
this subsection are in addition to any other rem-
edies available by law.

(June 19, 1934, ch. 652, title II, §258, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 77.)

§259. Infrastructure sharing
(a) Regulations required

The Commission shall prescribe, within one
year after February 8, 1996, regulations that re-
quire incumbent local exchange carriers (as de-
fined in section 251(h) of this title) to make
available to any qualifying carrier such public
switched network infrastructure, technology,
information, and telecommunications facilities
and functions as may be requested by such
qualifying carrier for the purpose of enabling
such qualifying carrier to provide telecommuni-
cations services, or to provide access to informa-
tion services, in the service area in which such
qualifying carrier has requested and obtained
designation as an eligible telecommunications
carrier under section 214(e) of this title.

(b) Terms and conditions of regulations

The regulations prescribed by the Commission
pursuant to this section shall—

(1) not require a local exchange carrier to
which this section applies to take any action
that is economically unreasonable or that is
contrary to the public interest;

(2) permit, but shall not require, the joint
ownership or operation of public switched net-
work infrastructure and services by or among
such local exchange carrier and a qualifying
carrier;

(3) ensure that such local exchange carrier
will not be treated by the Commission or any
State as a common carrier for hire or as offer-
ing common carrier services with respect to
any infrastructure, technology, information,
facilities, or functions made available to a
qualifying carrier in accordance with regula-
tions issued pursuant to this section;

(4) ensure that such local exchange carrier
makes such infrastructure, technology, infor-
mation, facilities, or functions available to a
qualifying carrier on just and reasonable
terms and conditions that permit such quali-
fying carrier to fully benefit from the econo-
mies of scale and scope of such local exchange
carrier, as determined in accordance with
guidelines prescribed by the Commission in
regulations issued pursuant to this section;

(5) establish conditions that promote co-
operation between local exchange carriers to
which this section applies and qualifying car-
riers;

(6) not require a local exchange carrier to
which this section applies to engage in any in-
frastructure sharing agreement for any serv-
ices or access which are to be provided or of-
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fered to consumers by the qualifying carrier in
such local exchange carrier’s telephone ex-
change area; and

(7 require that such local exchange carrier
file with the Commission or State for public
inspection, any tariffs, contracts, or other ar-
rangements showing the rates, terms, and con-
ditions under which such carrier is making
available public switched network infrastruc-
ture and functions under this section.

(c) Information concerning deployment of new
services and equipment

A local exchange carrier to which this section
applies that has entered into an infrastructure
sharing agreement under this section shall pro-
vide to each party to such agreement timely in-
formation on the planned deployment of tele-
communications services and equipment, includ-
ing any software or upgrades of software inte-
gral to the use or operation of such tele-
communications equipment.

(d) “Qualifying carrier” defined

For purposes of this section, the term ‘‘quali-
fying carrier’” means a telecommunications car-
rier that—

(1) lacks economies of scale or scope, as de-
termined in accordance with regulations pre-
scribed by the Commission pursuant to this
section; and

(2) offers telephone exchange service, ex-
change access, and any other service that is
included in universal service, to all consumers
without preference throughout the service
area for which such carrier has been des-
ignated as an eligible telecommunications car-
rier under section 214(e) of this title.

(June 19, 1934, ch. 652, title II, §259, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 77.)

§260. Provision of telemessaging service

(a) Nondiscrimination safeguards

Any local exchange carrier subject to the re-
quirements of section 251(c) of this title that
provides telemessaging service—

(1) shall not subsidize its telemessaging serv-
ice directly or indirectly from its telephone
exchange service or its exchange access; and

(2) shall not prefer or discriminate in favor
of its telemessaging service operations in its
provision of telecommunications services.

(b) Expedited consideration of complaints

The Commission shall establish procedures for
the receipt and review of complaints concerning
violations of subsection (a) of this section or the
regulations thereunder that result in material
financial harm to a provider of telemessaging
service. Such procedures shall ensure that the
Commission will make a final determination
with respect to any such complaint within 120
days after receipt of the complaint. If the com-
plaint contains an appropriate showing that the
alleged violation occurred, the Commission
shall, within 60 days after receipt of the com-
plaint, order the local exchange carrier and any
affiliates to cease engaging in such violation
pending such final determination.
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(c) “Telemessaging service” defined

As used in this section, the term ‘‘telemessag-
ing service’” means voice mail and voice storage
and retrieval services, any live operator services
used to record, transcribe, or relay messages
(other than telecommunications relay services),
and any ancillary services offered in combina-
tion with these services.

(June 19, 1934, ch. 652, title II, §260, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 79.)

§261. Effect on other requirements
(a) Commission regulations

Nothing in this part shall be construed to pro-
hibit the Commission from enforcing regula-
tions prescribed prior to February 8, 1996, in ful-
filling the requirements of this part, to the ex-
tent that such regulations are not inconsistent
with the provisions of this part.

(b) Existing State regulations

Nothing in this part shall be construed to pro-
hibit any State commission from enforcing reg-
ulations prescribed prior to February 8, 1996, or
from prescribing regulations after February 8,
1996, in fulfilling the requirements of this part,
if such regulations are not inconsistent with the
provisions of this part.

(c) Additional State requirements

Nothing in this part precludes a State from
imposing requirements on a telecommunications
carrier for intrastate services that are necessary
to further competition in the provision of tele-
phone exchange service or exchange access, as
long as the State’s requirements are not incon-
sistent with this part or the Commission’s regu-
lations to implement this part.

(June 19, 1934, ch. 652, title II, §261, as added

Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 79.)

PART III—SPECIAL PROVISIONS CONCERNING
BELL OPERATING COMPANIES

§271. Bell operating
interLATA services

company entry into

(a) General limitation

Neither a Bell operating company, nor any af-
filiate of a Bell operating company, may provide
interLATA services except as provided in this
section.

(b) InterLATA services to which this section ap-
plies

(1) In-region services

A Bell operating company, or any affiliate of
that Bell operating company, may provide
interLATA services originating in any of its
in-region States (as defined in subsection (i) of
this section) if the Commission approves the
application of such company for such State
under subsection (d)(3) of this section.

(2) Out-of-region services

A Bell operating company, or any affiliate of
that Bell operating company, may provide
interLATA services originating outside its in-
region States after February 8, 1996, subject to
subsection (j) of this section.
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(3) Incidental interLATA services

A Bell operating company, or any affiliate of
a Bell operating company, may provide inci-
dental interLATA services (as defined in sub-
section (g) of this section) originating in any
State after February 8, 1996.

(4) Termination

Nothing in this section prohibits a Bell oper-
ating company or any of its affiliates from
providing termination for interLATA services,
subject to subsection (j) of this section.

(c¢) Requirements for providing certain in-region
interLATA services
(1) Agreement or statement

A Bell operating company meets the require-
ments of this paragraph if it meets the re-
quirements of subparagraph (A) or subpara-
graph (B) of this paragraph for each State for
which the authorization is sought.

(A) Presence of a facilities-based competitor

A Bell operating company meets the re-
quirements of this subparagraph if it has en-
tered into one or more binding agreements
that have been approved under section 252 of
this title specifying the terms and condi-
tions under which the Bell operating com-
pany is providing access and interconnection
to its network facilities for the network fa-
cilities of one or more unaffiliated compet-
ing providers of telephone exchange service
(as defined in section 153(47)(A)?! of this title,
but excluding exchange access) to residen-
tial and business subscribers. For the pur-
pose of this subparagraph, such telephone
exchange service may be offered by such
competing providers either exclusively over
their own telephone exchange service facili-
ties or predominantly over their own tele-
phone exchange service facilities in combi-
nation with the resale of the telecommuni-
cations services of another carrier. For the
purpose of this subparagraph, services pro-
vided pursuant to subpart K of part 22 of the
Commission’s regulations (47 C.F.R. 22.901 et
seq.) shall not be considered to be telephone
exchange services.

(B) Failure to request access

A Bell operating company meets the re-
quirements of this subparagraph if, after 10
months after February 8, 1996, no such pro-
vider has requested the access and inter-
connection described in subparagraph (A) be-
fore the date which is 3 months before the
date the company makes its application
under subsection (d)(1) of this section, and a
statement of the terms and conditions that
the company generally offers to provide such
access and interconnection has been ap-
proved or permitted to take effect by the
State commission under section 252(f) of this
title. For purposes of this subparagraph, a
Bell operating company shall be considered
not to have received any request for access
and interconnection if the State commission
of such State certifies that the only provider
or providers making such a request have (i)

1See References in Text note below.

failed to negotiate in good faith as required
by section 252 of this title, or (ii) violated
the terms of an agreement approved under
section 252 of this title by the provider’s fail-
ure to comply, within a reasonable period of
time, with the implementation schedule con-
tained in such agreement.

(2) Specific interconnection requirements

(A) Agreement required

A Bell operating company meets the re-
quirements of this paragraph if, within the
State for which the authorization is
sought—

(i)(I) such company is providing access
and interconnection pursuant to one or
more agreements described in paragraph
(1)(A), or

(IT) such company is generally offering
access and interconnection pursuant to a
statement described in paragraph (1)(B),
and

(ii) such access and interconnection
meets the requirements of subparagraph
(B) of this paragraph.

(B) Competitive checklist

Access or interconnection provided or gen-
erally offered by a Bell operating company
to other telecommunications carriers meets
the requirements of this subparagraph if
such access and interconnection includes
each of the following:

(i) Interconnection in accordance with
the requirements of sections 251(c)(2) and
2562(d)(1) of this title.

(ii) Nondiscriminatory access to network
elements in accordance with the require-
ments of sections 251(c)(3) and 252(d)(1) of
this title.

(iii) Nondiscriminatory access to the
poles, ducts, conduits, and rights-of-way
owned or controlled by the Bell operating
company at just and reasonable rates in
accordance with the requirements of sec-
tion 224 of this title.

(iv) Local loop transmission from the
central office to the customer’s premises,
unbundled from local switching or other
services.

(v) Local transport from the trunk side
of a wireline local exchange carrier switch
unbundled from switching or other serv-
ices.

(vi) Local switching unbundled from
transport, local 1loop transmission, or
other services.

(vii) Nondiscriminatory access to—

(I) 911 and E911 services;

(IT) directory assistance services to
allow the other carrier’s customers to
obtain telephone numbers; and

(I1I) operator call completion services.

(viii) White pages directory listings for
customers of the other carrier’s telephone
exchange service.

(ix) Until the date by which tele-
communications numbering administra-
tion guidelines, plan, or rules are estab-
lished, nondiscriminatory access to tele-
phone numbers for assignment to the other
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carrier’s telephone exchange service cus-
tomers. After that date, compliance with
such guidelines, plan, or rules.

(x) Nondiscriminatory access to data-
bases and associated signaling necessary
for call routing and completion.

(xi) Until the date by which the Commis-
sion issues regulations pursuant to section
251 of this title to require number port-
ability, interim telecommunications num-
ber portability through remote call for-
warding, direct inward dialing trunks, or
other comparable arrangements, with as
little impairment of functioning, quality,
reliability, and convenience as possible.
After that date, full compliance with such
regulations.

(xii) Nondiscriminatory access to such
services or information as are necessary to
allow the requesting carrier to implement
local dialing parity in accordance with the
requirements of section 251(b)(3) of this
title.

(xiii) Reciprocal compensation arrange-
ments in accordance with the require-
ments of section 252(d)(2) of this title.

(xiv) Telecommunications services are
available for resale in accordance with the
requirements of sections 251(c)(4) and
2562(d)(3) of this title.

(d) Administrative provisions
(1) Application to Commission

On and after February 8, 1996, a Bell operat-
ing company or its affiliate may apply to the
Commission for authorization to provide
interLATA services originating in any in-re-
gion State. The application shall identify each
State for which the authorization is sought.
(2) Consultation

(A) Consultation with the Attorney General

The Commission shall notify the Attorney
General promptly of any application under
paragraph (1). Before making any determina-
tion under this subsection, the Commission
shall consult with the Attorney General, and
if the Attorney General submits any com-
ments in writing, such comments shall be
included in the record of the Commission’s
decision. In consulting with and submitting
comments to the Commission under this
paragraph, the Attorney General shall pro-
vide to the Commission an evaluation of the
application using any standard the Attorney
General considers appropriate. The Commis-
sion shall give substantial weight to the At-
torney General’s evaluation, but such eval-
uation shall not have any preclusive effect
on any Commission decision under para-
graph (3).

(B) Consultation with State commissions

Before making any determination under
this subsection, the Commission shall con-
sult with the State commission of any State
that is the subject of the application in
order to verify the compliance of the Bell
operating company with the requirements of
subsection (c¢) of this section.

(3) Determination

Not later than 90 days after receiving an ap-
plication under paragraph (1), the Commission
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shall issue a written determination approving
or denying the authorization requested in the
application for each State. The Commission
shall not approve the authorization requested
in an application submitted under paragraph
(1) unless it finds that—

(A) the petitioning Bell operating com-
pany has met the requirements of subsection
(c)(1) of this section and—

(i) with respect to access and inter-
connection provided pursuant to sub-
section (c)(1)(A) of this section, has fully
implemented the competitive checklist in
subsection (¢)(2)(B) of this section; or

(ii) with respect to access and inter-
connection generally offered pursuant to a
statement under subsection (¢)(1)(B) of
this section, such statement offers all of
the items included in the competitive
checklist in subsection (¢)(2)(B) of this sec-
tion;

(B) the requested authorization will be
carried out in accordance with the require-
ments of section 272 of this title; and

(C) the requested authorization is consist-
ent with the public interest, convenience,
and necessity.

The Commission shall state the basis for its
approval or denial of the application.
(4) Limitation on Commission

The Commission may not, by rule or other-
wise, limit or extend the terms used in the
competitive checklist set forth in subsection
(¢)(2)(B) of this section.

(5) Publication

Not later than 10 days after issuing a deter-
mination under paragraph (3), the Commission
shall publish in the Federal Register a brief
description of the determination.

(6) Enforcement of conditions

(A) Commission authority

If at any time after the approval of an ap-
plication under paragraph (3), the Commis-
sion determines that a Bell operating com-
pany has ceased to meet any of the condi-
tions required for such approval, the Com-
mission may, after notice and opportunity
for a hearing—

(i) issue an order to such company to
correct the deficiency;

(ii) impose a penalty on such company
pursuant to subchapter V of this chapter;
or

(iii) suspend or revoke such approval.

(B) Receipt and review of complaints

The Commission shall establish procedures
for the review of complaints concerning fail-
ures by Bell operating companies to meet
conditions required for approval under para-
graph (3). Unless the parties otherwise agree,
the Commission shall act on such complaint
within 90 days.

(e) Limitations

(1) Joint marketing of local and long distance
services

Until a Bell operating company is author-

ized pursuant to subsection (d) of this section
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to provide interLATA services in an in-region
State, or until 36 months have passed since
February 8, 1996, whichever is earlier, a tele-
communications carrier that serves greater
than 5 percent of the Nation’s presubscribed
access lines may not jointly market in such
State telephone exchange service obtained
from such company pursuant to section
251(c)(4) of this title with interLATA services
offered by that telecommunications carrier.

(2) IntraLLATA toll dialing parity
(A) Provision required

A Bell operating company granted author-
ity to provide interLATA services under sub-
section (d) of this section shall provide
intralLATA toll dialing parity throughout
that State coincident with its exercise of
that authority.

(B) Limitation

Except for single-LATA States and States
that have issued an order by December 19,
1995, requiring a Bell operating company to
implement intralLATA toll dialing parity, a
State may not require a Bell operating com-
pany to implement intralLLATA toll dialing
parity in that State before a Bell operating
company has been granted authority under
this section to provide interLATA services
originating in that State or before 3 years
after February 8, 1996, whichever is earlier.
Nothing in this subparagraph precludes a
State from issuing an order requiring intra-
LATA toll dialing parity in that State prior
to either such date so long as such order
does not take effect until after the earlier of
either such dates.

(f) Exception for previously authorized activities

Neither subsection (a) of this section nor sec-
tion 273 of this title shall prohibit a Bell operat-
ing company or affiliate from engaging, at any
time after February 8, 1996, in any activity to
the extent authorized by, and subject to the
terms and conditions contained in, an order en-
tered by the United States District Court for the
District of Columbia pursuant to section VII or
VIII(C) of the AT&T Consent Decree if such
order was entered on or before February 8, 1996,
to the extent such order is not reversed or va-
cated on appeal. Nothing in this subsection shall
be construed to limit, or to impose terms or con-
ditions on, an activity in which a Bell operating
company is otherwise authorized to engage
under any other provision of this section.

(g) “Incidental interLATA services” defined

For purposes of this section, the term ‘‘inci-
dental interLATA services”’ means the
interLATA provision by a Bell operating com-
pany or its affiliate—

(1)(A) of audio programming, video program-
ming, or other programming services to sub-
scribers to such services of such company or
affiliate;

(B) of the capability for interaction by such
subscribers to select or respond to such audio
programming, video programming, or other
programming services;

(C) to distributors of audio programming or
video programming that such company or af-
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filiate owns or controls, or is licensed by the
copyright owner of such programming (or by
an assignee of such owner) to distribute; or

(D) of alarm monitoring services;

(2) of two-way interactive video services or
Internet services over dedicated facilities to or
for elementary and secondary schools as de-
fined in section 254(h)(5)! of this title;

(3) of commercial mobile services in accord-
ance with section 332(c) of this title and with
the regulations prescribed by the Commission
pursuant to paragraph (8) of such section;

(4) of a service that permits a customer that
is located in one LATA to retrieve stored in-
formation from, or file information for storage
in, information storage facilities of such com-
pany that are located in another LATA;

(5) of signaling information used in connec-
tion with the provision of telephone exchange
services or exchange access by a local ex-
change carrier; or

(6) of network control signaling information
to, and receipt of such signaling information
from, common carriers offering interLATA
services at any location within the area in
which such Bell operating company provides
telephone exchange services or exchange ac-
cess.

(h) Limitations

The provisions of subsection (g) of this section
are intended to be narrowly construed. The
interLATA services provided under subpara-
graph (A), (B), or (C) of subsection (g)(1) of this
section are limited to those interLATA trans-
missions incidental to the provision by a Bell
operating company or its affiliate of video,
audio, and other programming services that the
company or its affiliate is engaged in providing
to the public. The Commission shall ensure that
the provision of services authorized under sub-
section (g) of this section by a Bell operating
company or its affiliate will not adversely affect
telephone exchange service ratepayers or com-
petition in any telecommunications market.

(i) Additional definitions
As used in this section—

(1) In-region State

The term ‘‘in-region State’” means a State
in which a Bell operating company or any of
its affiliates was authorized to provide wire-
line telephone exchange service pursuant to
the reorganization plan approved under the
AT&T Consent Decree, as in effect on the day
before February 8, 1996.

(2) Audio programming services

The term ‘‘audio programming services”
means programming provided by, or generally
considered to be comparable to programming
provided by, a radio broadcast station.

(3) Video programming services; other pro-
gramming services

The terms ‘‘video programming service’ and
‘““other programming services’” have the same
meanings as such terms have under section 522
of this title.
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(j) Certain service applications treated as in-re-
gion service applications

For purposes of this section, a Bell operating
company application to provide 800 service, pri-
vate line service, or their equivalents that—

(1) terminate in an in-region State of that

Bell operating company, and

(2) allow the called party to determine the
interLATA carrier,

shall be considered an in-region service subject
to the requirements of subsection (b)(1) of this
section.

(June 19, 1934, ch. 652, title II, §271, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 110
Stat. 86.)

REFERENCES IN TEXT

Section 153 of this title, referred to in subsec.
(c)(1)(A), was subsequently amended and no longer con-
tains a par. (47)(A). However, the term ‘‘telephone ex-
change service” is defined elsewhere in that section.

Section 254(h)(5) of this title, referred to in subsec.
(2)(2), was redesignated section 254(h)(7) of this title by
Pub. L. 106-5564, §1(a)(4) [div. B, title XVII, §1721(a)(1)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-343.

§ 272. Separate affiliate; safeguards

(a) Separate affiliate required for competitive ac-
tivities
(1) In general
A Bell operating company (including any af-
filiate) which is a local exchange carrier that
is subject to the requirements of section 251(c)
of this title may not provide any service de-
scribed in paragraph (2) unless it provides that
service through one or more affiliates that—
(A) are separate from any operating com-
pany entity that is subject to the require-
ments of section 251(c) of this title; and
(B) meet the requirements of subsection
(b) of this section.

(2) Services for which a separate affiliate is re-
quired

The services for which a separate affiliate is
required by paragraph (1) are:
(A) Manufacturing activities (as defined in
section 273(h) of this title).
(B) Origination of interLATA
communications services, other than—
(i) incidental interLATA services de-
scribed in paragraphs (1), (2), (3), (5), and
(6) of section 271(g) of this title;
(ii) out-of-region services described in
section 271(b)(2) of this title; or
(iii) previously authorized activities de-
scribed in section 271(f) of this title.

(C) InterLATA information services, other
than electronic publishing (as defined in sec-
tion 274(h) of this title) and alarm monitor-
ing services (as defined in section 275(e) of
this title).

(b) Structural and transactional requirements

tele-

The separate affiliate required by this sec-
tion—
(1) shall operate independently from the Bell
operating company:;
(2) shall maintain books, records, and ac-
counts in the manner prescribed by the Com-
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mission which shall be separate from the
books, records, and accounts maintained by
the Bell operating company of which it is an
affiliate;

(3) shall have separate officers, directors,
and employees from the Bell operating com-
pany of which it is an affiliate;

(4) may not obtain credit under any arrange-
ment that would permit a creditor, upon de-
fault, to have recourse to the assets of the Bell
operating company; and

(5) shall conduct all transactions with the
Bell operating company of which it is an affili-
ate on an arm’s length basis with any such
transactions reduced to writing and available
for public inspection.

(c) Nondiscrimination safeguards

In its dealings with its affiliate described in
subsection (a) of this section, a Bell operating
company—

(1) may not discriminate between that com-
pany or affiliate and any other entity in the
provision or procurement of goods, services,
facilities, and information, or in the establish-
ment of standards; and

(2) shall account for all transactions with an
affiliate described in subsection (a) of this sec-
tion in accordance with accounting principles
designated or approved by the Commission.

(d) Biennial audit
(1) General requirement

A company required to operate a separate
affiliate under this section shall obtain and
pay for a joint Federal/State audit every 2
years conducted by an independent auditor to
determine whether such company has com-
plied with this section and the regulations
promulgated under this section, and particu-
larly whether such company has complied
with the separate accounting requirements
under subsection (b) of this section.

(2) Results submitted to Commission; State
commissions

The auditor described in paragraph (1) shall
submit the results of the audit to the Commis-
sion and to the State commission of each
State in which the company audited provides
service, which shall make such results avail-
able for public inspection. Any party may sub-
mit comments on the final audit report.

(3) Access to documents

For purposes of conducting audits and re-
views under this subsection—

(A) the independent auditor, the Commis-
sion, and the State commission shall have
access to the financial accounts and records
of each company and of its affiliates nec-
essary to verify transactions conducted with
that company that are relevant to the spe-
cific activities permitted under this section
and that are necessary for the regulation of
rates;

(B) the Commission and the State commis-
sion shall have access to the working papers
and supporting materials of any auditor who
performs an audit under this section; and

(C) the State commission shall implement
appropriate procedures to ensure the protec-
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tion of any proprietary information submit-
ted to it under this section.

(e) Fulfillment of certain requests

A Bell operating company and an affiliate that
is subject to the requirements of section 251(c)
of this title—

(1) shall fulfill any requests from an unaffili-
ated entity for telephone exchange service and
exchange access within a period no longer
than the period in which it provides such tele-
phone exchange service and exchange access to
itself or to its affiliates;

(2) shall not provide any facilities, services,
or information concerning its provision of ex-
change access to the affiliate described in sub-
section (a) of this section unless such facili-
ties, services, or information are made avail-
able to other providers of interLATA services
in that market on the same terms and condi-
tions;

(3) shall charge the affiliate described in sub-
section (a) of this section, or impute to itself
(if using the access for its provision of its own
services), an amount for access to its tele-
phone exchange service and exchange access
that is no less than the amount charged to any
unaffiliated interexchange carriers for such
service; and

(4) may provide any interLATA or intra-
LATA facilities or services to its interLATA
affiliate if such services or facilities are made
available to all carriers at the same rates and
on the same terms and conditions, and so long
as the costs are appropriately allocated.

(f) Sunset
(1) Manufacturing and long distance

The provisions of this section (other than
subsection (e) of this section) shall cease to
apply with respect to the manufacturing ac-
tivities or the interLATA telecommunications
services of a Bell operating company 3 years
after the date such Bell operating company or
any Bell operating company affiliate is au-
thorized to provide interLATA telecommuni-
cations services under section 271(d) of this
title, unless the Commission extends such 3-
year period by rule or order.

(2) InterLATA information services

The provisions of this section (other than
subsection (e) of this section) shall cease to
apply with respect to the interLATA informa-
tion services of a Bell operating company 4
years after February 8, 1996, unless the Com-
mission extends such 4-year period by rule or
order.

(3) Preservation of existing authority

Nothing in this subsection shall be con-
strued to limit the authority of the Commis-
sion under any other section of this chapter to
prescribe safeguards consistent with the pub-
lic interest, convenience, and necessity.

(g) Joint marketing
(1) Affiliate sales of telephone exchange serv-
ices
A Bell operating company affiliate required

by this section may not market or sell tele-
phone exchange services provided by the Bell
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operating company unless that company per-

mits other entities offering the same or simi-

lar service to market and sell its telephone ex-

change services.

(2) Bell operating company sales of affiliate
services

A Bell operating company may not market
or sell interLATA service provided by an affil-
iate required by this section within any of its
in-region States until such company is author-
ized to provide interLATA services in such
State under section 271(d) of this title.

(3) Rule of construction

The joint marketing and sale of services per-
mitted under this subsection shall not be con-
sidered to violate the nondiscrimination provi-
sions of subsection (c¢) of this section.

(h) Transition

With respect to any activity in which a Bell
operating company is engaged on February 8,
1996, such company shall have one year from
February 8, 1996, to comply with the require-
ments of this section.

(June 19, 1934, ch. 652, title II, §272, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 110
Stat. 92.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (f)(3), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

§273. Manufacturing by Bell operating compa-
nies

(a) Authorization

A Bell operating company may manufacture
and provide telecommunications equipment, and
manufacture customer premises equipment, if
the Commission authorizes that Bell operating
company or any Bell operating company affili-
ate to provide interLATA services under section
271(d) of this title, subject to the requirements
of this section and the regulations prescribed
thereunder, except that neither a Bell operating
company nor any of its affiliates may engage in
such manufacturing in conjunction with a Bell
operating company not so affiliated or any of its
affiliates.

(b) Collaboration; research and royalty agree-
ments

(1) Collaboration

Subsection (a) of this section shall not pro-
hibit a Bell operating company from engaging
in close collaboration with any manufacturer
of customer premises equipment or tele-
communications equipment during the design
and development of hardware, software, or
combinations thereof related to such equip-
ment.

(2) Certain research arrangements;
agreements

Subsection (a) of this section shall not pro-
hibit a Bell operating company from—
(A) engaging in research activities related
to manufacturing, and

royalty
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(B) entering into royalty agreements with
manufacturers of telecommunications equip-
ment.

(c) Information requirements

(1) Information on protocols and technical re-
quirements

Each Bell operating company shall, in ac-
cordance with regulations prescribed by the
Commission, maintain and file with the Com-
mission full and complete information with re-
spect to the protocols and technical require-
ments for connection with and use of its tele-
phone exchange service facilities. Each such
company shall report promptly to the Com-
mission any material changes or planned
changes to such protocols and requirements,
and the schedule for implementation of such
changes or planned changes.

(2) Disclosure of information

A Bell operating company shall not disclose
any information required to be filed under
paragraph (1) unless that information has been
filed promptly, as required by regulation by
the Commission.

(3) Access by competitors to information

The Commission may prescribe such addi-
tional regulations under this subsection as
may be necessary to ensure that manufactur-
ers have access to the information with re-
spect to the protocols and technical require-
ments for connection with and use of tele-
phone exchange service facilities that a Bell
operating company makes available to any
manufacturing affiliate or any unaffiliated
manufacturer.

(4) Planning information

Each Bell operating company shall provide,
to interconnecting carriers providing tele-
phone exchange service, timely information on
the planned deployment of telecommunica-
tions equipment.

(d) Manufacturing limitations for standard-set-
ting organizations
(1) Application to Bell Communications Re-
search or manufacturers

Bell Communications Research, Inc., or any
successor entity or affiliate—

(A) shall not be considered a Bell operat-
ing company or a successor or assign of a
Bell operating company at such time as it is
no longer an affiliate of any Bell operating
company; and

(B) notwithstanding paragraph (3), shall
not engage in manufacturing telecommuni-
cations equipment or customer premises
equipment as long as it is an affiliate of
more than 1 otherwise unaffiliated Bell oper-
ating company or successor or assign of any
such company.

Nothing in this subsection prohibits Bell Com-
munications Research, Inc., or any successor
entity, from engaging in any activity in which
it is lawfully engaged on February 8, 1996.
Nothing provided in this subsection shall
render Bell Communications Research, Inc., or
any successor entity, a common carrier under
this subchapter. Nothing in this subsection re-
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stricts any manufacturer from engaging in
any activity in which it is lawfully engaged on
February 8, 1996.

(2) Proprietary information

Any entity which establishes standards for
telecommunications equipment or customer
premises equipment, or generic network re-
quirements for such equipment, or certifies
telecommunications equipment or customer
premises equipment, shall be prohibited from
releasing or otherwise using any proprietary
information, designated as such by its owner,
in its possession as a result of such activity,
for any purpose other than purposes author-
ized in writing by the owner of such informa-
tion, even after such entity ceases to be so en-
gaged.

(3) Manufacturing safeguards

(A) Except as prohibited in paragraph (1),
and subject to paragraph (6), any entity which
certifies telecommunications equipment or
customer premises equipment manufactured
by an unaffiliated entity shall only manufac-
ture a particular class of telecommunications
equipment or customer premises equipment
for which it is undertaking or has undertaken,
during the previous 18 months, certification
activity for such class of equipment through a
separate affiliate.

(B) Such separate affiliate shall—

(i) maintain books, records, and accounts
separate from those of the entity that cer-
tifies such equipment, consistent with gen-
erally acceptable accounting principles;

(ii) not engage in any joint manufacturing
activities with such entity; and

(iii) have segregated facilities and separate
employees with such entity.

(C) Such entity that certifies such equip-
ment shall—

(i) not discriminate in favor of its manu-
facturing affiliate in the establishment of
standards, generic requirements, or product
certification;

(ii) not disclose to the manufacturing affil-
iate any proprietary information that has
been received at any time from an unaffili-
ated manufacturer, unless authorized in
writing by the owner of the information; and

(iii) not permit any employee engaged in
product certification for telecommunica-
tions equipment or customer premises equip-
ment to engage jointly in sales or marketing
of any such equipment with the affiliated
manufacturer.

(4) Standard-setting entities

Any entity that is not an accredited stand-
ards development organization and that estab-
lishes industry-wide standards for tele-
communications equipment or customer prem-
ises equipment, or industry-wide generic net-
work requirements for such equipment, or
that certifies telecommunications equipment
or customer premises equipment manufac-
tured by an unaffiliated entity, shall—

(A) establish and publish any industry-
wide standard for, industry-wide generic re-
quirement for, or any substantial modifica-
tion of an existing industry-wide standard or
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industry-wide generic requirement for, tele-
communications equipment or customer
premises equipment only in compliance with
the following procedure—

(i) such entity shall issue a public notice
of its consideration of a proposed industry-
wide standard or industry-wide generic re-
quirement;

(ii) such entity shall issue a public invi-
tation to interested industry parties to
fund and participate in such efforts on a
reasonable and nondiscriminatory basis,
administered in such a manner as not to
unreasonably exclude any interested in-
dustry party;

(iii) such entity shall publish a text for
comment by such parties as have agreed to
participate in the process pursuant to
clause (ii), provide such parties a full op-
portunity to submit comments, and re-
spond to comments from such parties;

(iv) such entity shall publish a final text
of the industry-wide standard or industry-
wide generic requirement, including the
comments in their entirety, of any funding
party which requests to have its comments
so published; and

(v) such entity shall attempt, prior to
publishing a text for comment, to agree
with the funding parties as a group on a
mutually satisfactory dispute resolution
process which such parties shall utilize as
their sole recourse in the event of a dis-
pute on technical issues as to which there
is disagreement between any funding party
and the entity conducting such activities,
except that if no dispute resolution process
is agreed to by all the parties, a funding
party may utilize the dispute resolution
procedures established pursuant to para-
graph (b) of this subsection;

(B) engage in product certification for
telecommunications equipment or customer
premises equipment manufactured by unaf-
filiated entities only if—

(i) such activity is performed pursuant
to published criteria;

(ii) such activity is performed pursuant
to auditable criteria; and

(iii) such activity is performed pursuant
to available industry-accepted testing
methods and standards, where applicable,
unless otherwise agreed upon by the par-
ties funding and performing such activity;

(C) not undertake any actions to monopo-
lize or attempt to monopolize the market for
such services; and

(D) not preferentially treat its own tele-
communications equipment or customer
premises equipment, or that of its affiliate,
over that of any other entity in establishing
and publishing industry-wide standards or
industry-wide generic requirements for, and
in certification of, telecommunications
equipment and customer premises equip-
ment.

(5) Alternate dispute resolution

Within 90 days after February 8, 1996, the
Commission shall prescribe a dispute resolu-
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tion process to be utilized in the event that a
dispute resolution process is not agreed upon
by all the parties when establishing and pub-
lishing any industry-wide standard or indus-
try-wide generic requirement for tele-
communications equipment or customer prem-
ises equipment, pursuant to paragraph
(4)(A)(v). The Commission shall not establish
itself as a party to the dispute resolution proc-
ess. Such dispute resolution process shall per-
mit any funding party to resolve a dispute
with the entity conducting the activity that
significantly affects such funding party’s in-
terests, in an open, nondiscriminatory, and
unbiased fashion, within 30 days after the fil-
ing of such dispute. Such disputes may be filed
within 15 days after the date the funding party
receives a response to its comments from the
entity conducting the activity. The Commis-
sion shall establish penalties to be assessed for
delays caused by referral of frivolous disputes
to the dispute resolution process.

(6) Sunset

The requirements of paragraphs (3) and (4)
shall terminate for the particular relevant ac-
tivity when the Commission determines that
there are alternative sources of industry-wide
standards, industry-wide generic require-
ments, or product certification for a particu-
lar class of telecommunications equipment or
customer premises equipment available in the
United States. Alternative sources shall be
deemed to exist when such sources provide
commercially viable alternatives that are pro-
viding such services to customers. The Com-
mission shall act on any application for such
a determination within 90 days after receipt of
such application, and shall receive public com-
ment on such application.

(7) Administration and enforcement authority

For the purposes of administering this sub-
section and the regulations prescribed there-
under, the Commission shall have the same re-
medial authority as the Commission has in ad-
ministering and enforcing the provisions of
this subchapter with respect to any common
carrier subject to this chapter.

(8) Definitions

For purposes of this subsection:

(A) The term ‘‘affiliate’” shall have the
same meaning as in section 153 of this title,
except that, for purposes of paragraph
O(B)>—

(i) an aggregate voting equity interest in
Bell Communications Research, Inc., of at
least 5 percent of its total voting equity,
owned directly or indirectly by more than
1 otherwise unaffiliated Bell operating
company, shall constitute an affiliate rela-
tionship; and

(ii) a voting equity interest in Bell Com-
munications Research, Inc., by any other-
wise unaffiliated Bell operating company
of less than 1 percent of Bell Communica-
tions Research’s total voting equity shall
not be considered to be an equity interest
under this paragraph.

(B) The term ‘‘generic requirement”
means a description of acceptable product
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attributes for use by local exchange carriers
in establishing product specifications for the
purchase of telecommunications equipment,
customer premises equipment, and software
integral thereto.

(C) The term ‘‘industry-wide’” means ac-
tivities funded by or performed on behalf of
local exchange carriers for use in providing
wireline telephone exchange service whose
combined total of deployed access lines in
the United States constitutes at least 30 per-
cent of all access lines deployed by tele-
communications carriers in the TUnited
States as of February 8, 1996.

(D) The term ‘‘certification” means any
technical process whereby a party deter-
mines whether a product, for use by more
than one local exchange carrier, conforms
with the specified requirements pertaining
to such product.

(BE) The term ‘‘accredited standards devel-
opment organization’ means an entity com-
posed of industry members which has been
accredited by an institution vested with the
responsibility for standards accreditation by
the industry.

(e) Bell operating company equipment procure-
ment and sales

(1) Nondiscrimination standards for manufac-
turing

In the procurement or awarding of supply
contracts for telecommunications equipment,
a Bell operating company, or any entity act-
ing on its behalf, for the duration of the re-
quirement for a separate subsidiary including
manufacturing under this chapter—

(A) shall consider such equipment, pro-
duced or supplied by unrelated persons; and

(B) may not discriminate in favor of equip-
ment produced or supplied by an affiliate or
related person.

(2) Procurement standards

Each Bell operating company or any entity
acting on its behalf shall make procurement
decisions and award all supply contracts for
equipment, services, and software on the basis
of an objective assessment of price, quality,
delivery, and other commercial factors.

(3) Network planning and design

A Bell operating company shall, to the ex-
tent consistent with the antitrust laws, en-
gage in joint network planning and design
with local exchange carriers operating in the
same area of interest. No participant in such
planning shall be allowed to delay the intro-
duction of new technology or the deployment
of facilities to provide telecommunications
services, and agreement with such other car-
riers shall not be required as a prerequisite for
such introduction or deployment.

(4) Sales restrictions

Neither a Bell operating company engaged
in manufacturing nor a manufacturing affili-
ate of such a company shall restrict sales to
any local exchange carrier of telecommunica-
tions equipment, including software integral
to the operation of such equipment and relat-
ed upgrades.
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(5) Protection of proprietary information

A Bell operating company and any entity it
owns or otherwise controls shall protect the
proprietary information submitted for pro-
curement decisions from release not specifi-
cally authorized by the owner of such informa-
tion.

(f) Administration and enforcement authority

For the purposes of administering and enforc-
ing the provisions of this section and the regula-
tions prescribed thereunder, the Commission
shall have the same authority, power, and func-
tions with respect to any Bell operating com-
pany or any affiliate thereof as the Commission
has in administering and enforcing the provi-
sions of this subchapter with respect to any
common carrier subject to this chapter.

(g) Additional rules and regulations

The Commission may prescribe such addi-
tional rules and regulations as the Commission
determines are necessary to carry out the provi-
sions of this section, and otherwise to prevent
discrimination and cross-subsidization in a Bell
operating company’s dealings with its affiliate
and with third parties.

(h) “Manufacturing” defined

As used in this section, the term ‘“‘manufactur-
ing” has the same meaning as such term has
under the AT&T Consent Decree.

(June 19, 1934, ch. 652, title II, §273, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 110
Stat. 95.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (d)(7), (e)(1), and
(f), was in the original ‘‘this Act’’, meaning act June 19,
1934, ch. 652, 48 Stat. 1064, known as the Communica-
tions Act of 1934, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see section 609 of this title and Tables.

§274. Electronic publishing by Bell operating
companies

(a) Limitations

No Bell operating company or any affiliate
may engage in the provision of electronic pub-
lishing that is disseminated by means of such
Bell operating company’s or any of its affiliates’
basic telephone service, except that nothing in
this section shall prohibit a separated affiliate
or electronic publishing joint venture operated
in accordance with this section from engaging in
the provision of electronic publishing.

(b) Separated affiliate or electronic publishing
joint venture requirements

A separated affiliate or electronic publishing
joint venture shall be operated independently
from the Bell operating company. Such sepa-
rated affiliate or joint venture and the Bell op-
erating company with which it is affiliated
shall—

(1) maintain separate books, records, and ac-
counts and prepare separate financial state-
ments;

(2) not incur debt in a manner that would
permit a creditor of the separated affiliate or
joint venture upon default to have recourse to
the assets of the Bell operating company;
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(3) carry out transactions (A) in a manner
consistent with such independence, (B) pursu-
ant to written contracts or tariffs that are
filed with the Commission and made publicly
available, and (C) in a manner that is audit-
able in accordance with generally accepted au-
diting standards;

(4) value any assets that are transferred di-
rectly or indirectly from the Bell operating
company to a separated affiliate or joint ven-
ture, and record any transactions by which
such assets are transferred, in accordance with
such regulations as may be prescribed by the
Commission or a State commission to prevent
improper cross subsidies;

(5) between a separated affiliate and a Bell
operating company—

(A) have no officers, directors, and employ-
ees in common after the effective date of
this section; and

(B) own no property in common;

(6) not use for the marketing of any product
or service of the separated affiliate or joint
venture, the name, trademarks, or service
marks of an existing Bell operating company
except for names, trademarks, or service
marks that are owned by the entity that owns
or controls the Bell operating company;

(7) not permit the Bell operating company—

(A) to perform hiring or training of person-
nel on behalf of a separated affiliate;

(B) to perform the purchasing, installa-
tion, or maintenance of equipment on behalf
of a separated affiliate, except for telephone
service that it provides under tariff or con-
tract subject to the provisions of this sec-
tion; or

(C) to perform research and development
on behalf of a separated affiliate;

(8) each have performed annually a compli-
ance review—

(A) that is conducted by an independent
entity for the purpose of determining com-
pliance during the preceding calendar year
with any provision of this section; and

(B) the results of which are maintained by
the separated affiliate or joint venture and
the Bell operating company for a period of 5
years subject to review by any lawful au-
thority; and

(9) within 90 days of receiving a review de-
scribed in paragraph (8), file a report of any
exceptions and corrective action with the
Commission and allow any person to inspect
and copy such report subject to reasonable
safeguards to protect any proprietary informa-
tion contained in such report from being used
for purposes other than to enforce or pursue
remedies under this section.

(c) Joint marketing
(1) In general

Except as provided in paragraph (2)—

(A) a Bell operating company shall not
carry out any promotion, marketing, sales,
or advertising for or in conjunction with a
separated affiliate; and

(B) a Bell operating company shall not
carry out any promotion, marketing, sales,
or advertising for or in conjunction with an
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affiliate that is related to the provision of
electronic publishing.

(2) Permissible joint activities
(A) Joint telemarketing

A Bell operating company may provide in-
bound telemarketing or referral services re-
lated to the provision of electronic publish-
ing for a separated affiliate, electronic pub-
lishing joint venture, affiliate, or unaffili-
ated electronic publisher: Provided, That if
such services are provided to a separated af-
filiate, electronic publishing joint venture,
or affiliate, such services shall be made
available to all electronic publishers on re-
quest, on nondiscriminatory terms.

(B) Teaming arrangements

A Bell operating company may engage in
nondiscriminatory teaming or business ar-
rangements to engage in electronic publish-
ing with any separated affiliate or with any
other electronic publisher if (i) the Bell op-
erating company only provides facilities,
services, and basic telephone service infor-
mation as authorized by this section, and (ii)
the Bell operating company does not own
such teaming or business arrangement.

(C) Electronic publishing joint ventures

A Bell operating company or affiliate may
participate on a nonexclusive basis in elec-
tronic publishing joint ventures with enti-
ties that are not a Bell operating company,
affiliate, or separated affiliate to provide
electronic publishing services, if the Bell op-
erating company or affiliate has not more
than a 50 percent direct or indirect equity
interest (or the equivalent thereof) or the
right to more than 50 percent of the gross
revenues under a revenue sharing or royalty
agreement in any electronic publishing joint
venture. Officers and employees of a Bell op-
erating company or affiliate participating in
an electronic publishing joint venture may
not have more than 50 percent of the voting
control over the electronic publishing joint
venture. In the case of joint ventures with
small, local electronic publishers, the Com-
mission for good cause shown may authorize
the Bell operating company or affiliate to
have a larger equity interest, revenue share,
or voting control but not to exceed 80 per-
cent. A Bell operating company participat-
ing in an electronic publishing joint venture
may provide promotion, marketing, sales, or
advertising personnel and services to such
joint venture.

(d) Bell operating company requirement

A Bell operating company under common own-
ership or control with a separated affiliate or
electronic publishing joint venture shall provide
network access and interconnections for basic
telephone service to electronic publishers at just
and reasonable rates that are tariffed (so long as
rates for such services are subject to regulation)
and that are not higher on a per-unit basis than
those charged for such services to any other
electronic publisher or any separated affiliate
engaged in electronic publishing.
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(e) Private right of action
(1) Damages

Any person claiming that any act or prac-
tice of any Bell operating company, affiliate,
or separated affiliate constitutes a violation of
this section may file a complaint with the
Commission or bring suit as provided in sec-
tion 207 of this title, and such Bell operating
company, affiliate, or separated affiliate shall
be liable as provided in section 206 of this
title; except that damages may not be awarded
for a violation that is discovered by a compli-
ance review as required by subsection (b)(7) of
this section and corrected within 90 days.

(2) Cease and desist orders

In addition to the provisions of paragraph
(1), any person claiming that any act or prac-
tice of any Bell operating company, affiliate,
or separated affiliate constitutes a violation of
this section may make application to the
Commission for an order to cease and desist
such violation or may make application in any
district court of the United States of com-
petent jurisdiction for an order enjoining such
acts or practices or for an order compelling
compliance with such requirement.

(f) Separated affiliate reporting requirement

Any separated affiliate under this section
shall file with the Commission annual reports in
a form substantially equivalent to the Form
10-K required by regulations of the Securities
and Exchange Commission.

(g) Effective dates

(1) Transition

Any electronic publishing service being of-
fered to the public by a Bell operating com-
pany or affiliate on February 8, 1996, shall
have one year from February 8, 1996, to comply
with the requirements of this section.

(2) Sunset

The provisions of this section shall not apply
to conduct occurring after 4 years after Feb-
ruary 8, 1996.

(h) “Electronic publishing” defined
(1) In general

The term ‘‘electronic publishing’ means the
dissemination, provision, publication, or sale
to an unaffiliated entity or person, of any one
or more of the following: news (including
sports); entertainment (other than interactive
games); business, financial, legal, consumer,
or credit materials; editorials, columns, or
features; advertising; photos or images; archi-
val or research material; legal notices or pub-
lic records; scientific, educational, instruc-
tional, technical, professional, trade, or other
literary materials; or other like or similar in-
formation.

(2) Exceptions

The term ‘‘electronic publishing” shall not
include the following services:

(A) Information access, as that term is de-
fined by the AT&T Consent Decree.

(B) The transmission of information as a
common carrier.

(C) The transmission of information as
part of a gateway to an information service

that does not involve the generation or al-
teration of the content of information, in-
cluding data transmission, address trans-
lation, protocol conversion, billing manage-
ment, introductory information content, and
navigational systems that enable users to
access electronic publishing services, which
do not affect the presentation of such elec-
tronic publishing services to users.

(D) Voice storage and retrieval services,
including voice messaging and electronic
mail services.

(E) Data processing or transaction process-
ing services that do not involve the genera-
tion or alteration of the content of informa-
tion.

(F) Electronic billing or advertising of a
Bell operating company’s regulated tele-
communications services.

(G) Language translation or data format
conversion.

(H) The provision of information necessary
for the management, control, or operation of
a telephone company telecommunications
system.

(I) The provision of directory assistance
that provides names, addresses, and tele-
phone numbers and does not include adver-
tising.

(J) Caller identification services.

(K) Repair and provisioning databases and
credit card and billing validation for tele-
phone company operations.

(L) 911-E and other emergency assistance
databases.

(M) Any other network service of a type
that is like or similar to these network serv-
ices and that does not involve the generation
or alteration of the content of information.

(N) Any upgrades to these network serv-
ices that do not involve the generation or al-
teration of the content of information.

(O) Video programming or full motion
video entertainment on demand.

(i) Additional definitions

As used in this section—

(1) The term ‘‘affiliate’” means any entity
that, directly or indirectly, owns or controls,
is owned or controlled by, or is under common
ownership or control with, a Bell operating
company. Such term shall not include a sepa-
rated affiliate.

(2) The term ‘‘basic telephone service”
means any wireline telephone exchange serv-
ice, or wireline telephone exchange service fa-
cility, provided by a Bell operating company
in a telephone exchange area, except that such
term does not include—

(A) a competitive wireline telephone ex-
change service provided in a telephone ex-
change area where another entity provides a
wireline telephone exchange service that
was provided on January 1, 1984, or

(B) a commercial mobile service.

(3) The term ‘‘basic telephone service infor-
mation” means network and customer infor-
mation of a Bell operating company and other
information acquired by a Bell operating com-
pany as a result of its engaging in the provi-
sion of basic telephone service.
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(4) The term ‘‘control” has the meaning that
it has in 17 C.F.R. 240.12b-2, the regulations
promulgated by the Securities and Exchange
Commission pursuant to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.) or any
successor provision to such section.

(6) The term ‘‘electronic publishing joint
venture’” means a joint venture owned by a
Bell operating company or affiliate that en-
gages in the provision of electronic publishing
which is disseminated by means of such Bell
operating company’s or any of its affiliates’
basic telephone service.

(6) The term ‘‘entity’” means any organiza-
tion, and includes corporations, partnerships,
sole proprietorships, associations, and joint
ventures.

(7) The term ‘inbound telemarketing”’
means the marketing of property, goods, or
services by telephone to a customer or poten-
tial customer who initiated the call.

(8) The term ‘“‘own” with respect to an entity
means to have a direct or indirect equity in-
terest (or the equivalent thereof) of more than
10 percent of an entity, or the right to more
than 10 percent of the gross revenues of an en-
tity under a revenue sharing or royalty agree-
ment.

(9) The term ‘‘separated affiliate’> means a
corporation under common ownership or con-
trol with a Bell operating company that does
not own or control a Bell operating company
and is not owned or controlled by a Bell oper-
ating company and that engages in the provi-
sion of electronic publishing which is dissemi-
nated by means of such Bell operating compa-
ny’s or any of its affiliates’ basic telephone
service.

(10) The term ‘‘Bell operating company’’ has
the meaning provided in section 153 of this
title, except that such term includes any en-
tity or corporation that is owned or controlled
by such a company (as so defined) but does not
include an electronic publishing joint venture
owned by such an entity or corporation.

(June 19, 1934, ch. 652, title II, §274, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 110
Stat. 100.)

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in
subsec. (i)(4), is act June 6, 1934, ch. 404, 48 Stat. 881, as
amended, which is classified principally to chapter 2B
(§78a et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see sec-
tion 78a of Title 15 and Tables.

§275. Alarm monitoring services

(a) Delayed entry into alarm monitoring
(1) Prohibition

No Bell operating company or affiliate
thereof shall engage in the provision of alarm
monitoring services before the date which is 5
years after February 8, 1996.

(2) Existing activities

Paragraph (1) does not prohibit or limit the
provision, directly or through an affiliate, of
alarm monitoring services by a Bell operating
company that was engaged in providing alarm
monitoring services as of November 30, 1995,
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directly or through an affiliate. Such Bell op-
erating company or affiliate may not acquire
any equity interest in, or obtain financial con-
trol of, any unaffiliated alarm monitoring
service entity after November 30, 1995, and
until 5 years after February 8, 1996, except
that this sentence shall not prohibit an ex-
change of customers for the customers of an
unaffiliated alarm monitoring service entity.
(b) Nondiscrimination

An incumbent local exchange carrier (as de-
fined in section 251(h) of this title) engaged in
the provision of alarm monitoring services
shall—

(1) provide nonaffiliated entities, upon rea-
sonable request, with the network services it
provides to its own alarm monitoring oper-
ations, on nondiscriminatory terms and condi-
tions; and

(2) not subsidize its alarm monitoring serv-
ices either directly or indirectly from tele-
phone exchange service operations.

(c) Expedited consideration of complaints

The Commission shall establish procedures for
the receipt and review of complaints concerning
violations of subsection (b) of this section or the
regulations thereunder that result in material
financial harm to a provider of alarm monitor-
ing service. Such procedures shall ensure that
the Commission will make a final determination
with respect to any such complaint within 120
days after receipt of the complaint. If the com-
plaint contains an appropriate showing that the
alleged violation occurred, as determined by the
Commission in accordance with such regula-
tions, the Commission shall, within 60 days after
receipt of the complaint, order the incumbent
local exchange carrier (as defined in section
251(h) of this title) and its affiliates to cease en-
gaging in such violation pending such final de-
termination.

(d) Use of data

A local exchange carrier may not record or use
in any fashion the occurrence or contents of
calls received by providers of alarm monitoring
services for the purposes of marketing such
services on behalf of such local exchange carrier,
or any other entity. Any regulations necessary
to enforce this subsection shall be issued ini-
tially within 6 months after February 8, 1996.

(e) “Alarm monitoring service” defined

The term ‘‘alarm monitoring service’”’ means a
service that uses a device located at a residence,
place of business, or other fixed premises—

(1) to receive signals from other devices lo-
cated at or about such premises regarding a
possible threat at such premises to life, safety,
or property, from burglary, fire, vandalism,
bodily injury, or other emergency, and

(2) to transmit a signal regarding such
threat by means of transmission facilities of a
local exchange carrier or one of its affiliates
to a remote monitoring center to alert a per-
son at such center of the need to inform the
customer or another person or police, fire, res-
cue, security, or public safety personnel of
such threat,

but does not include a service that uses a medi-
cal monitoring device attached to an individual
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for the automatic surveillance of an ongoing
medical condition.

(June 19, 1934, ch. 652, title II, §275, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 110
Stat. 105.)

§276. Provision of payphone service
(a) Nondiscrimination safeguards

After the effective date of the rules prescribed
pursuant to subsection (b) of this section, any
Bell operating company that provides payphone
service—

(1) shall not subsidize its payphone service
directly or indirectly from its telephone ex-
change service operations or its exchange ac-
cess operations; and

(2) shall not prefer or discriminate in favor
of its payphone service.

(b) Regulations
(1) Contents of regulations

In order to promote competition among pay-
phone service providers and promote the wide-
spread deployment of payphone services to the
benefit of the general public, within 9 months
after February 8, 1996, the Commission shall
take all actions necessary (including any re-
consideration) to prescribe regulations that—

(A) establish a per call compensation plan
to ensure that all payphone service provid-
ers are fairly compensated for each and
every completed intrastate and interstate
call using their payphone, except that emer-
gency calls and telecommunications relay
service calls for hearing disabled individuals
shall not be subject to such compensation;

(B) discontinue the intrastate and inter-
state carrier access charge payphone service
elements and payments in effect on Feb-
ruary 8, 1996, and all intrastate and inter-
state payphone subsidies from basic ex-
change and exchange access revenues, in
favor of a compensation plan as specified in
subparagraph (A);

(C) prescribe a set of nonstructural safe-
guards for Bell operating company payphone
service to implement the provisions of para-
graphs (1) and (2) of subsection (a) of this
section, which safeguards shall, at a mini-
mum, include the nonstructural safeguards
equal to those adopted in the Computer In-
quiry-III (CC Docket No. 90-623) proceeding;

(D) provide for Bell operating company
payphone service providers to have the same
right that independent payphone providers
have to negotiate with the location provider
on the location provider’s selecting and con-
tracting with, and, subject to the terms of
any agreement with the location provider,
to select and contract with, the carriers that
carry interLATA calls from their payphones,
unless the Commission determines in the
rulemaking pursuant to this section that it
is not in the public interest; and

(BE) provide for all payphone service provid-
ers to have the right to negotiate with the
location provider on the location provider’s
selecting and contracting with, and, subject
to the terms of any agreement with the loca-
tion provider, to select and contract with,
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the carriers that carry intraLATA calls from
their payphones.

(2) Public interest telephones

In the rulemaking conducted pursuant to
paragraph (1), the Commission shall determine
whether public interest payphones, which are
provided in the interest of public health, safe-
ty, and welfare, in locations where there would
otherwise not be a payphone, should be main-
tained, and if so, ensure that such public inter-
est payphones are supported fairly and equi-
tably.

(3) Existing contracts

Nothing in this section shall affect any ex-
isting contracts between location providers
and payphone service providers or interLATA
or intralLATA carriers that are in force and ef-
fect as of February 8, 1996.

(c) State preemption

To the extent that any State requirements are
inconsistent with the Commission’s regulations,
the Commission’s regulations on such matters
shall preempt such State requirements.

(d) “Payphone service” defined

As used in this section, the term ‘‘payphone
service’” means the provision of public or semi-
public pay telephones, the provision of inmate
telephone service in correctional institutions,
and any ancillary services.

(June 19, 1934, ch. 652, title II, §276, as added
Pub. L. 104-104, title I, §151(a), Feb. 8, 1996, 10
Stat. 106.)

SUBCHAPTER III—SPECIAL PROVISIONS
RELATING TO RADIO

PART I—GENERAL PROVISIONS

§301. License for radio communication or trans-
mission of energy

It is the purpose of this chapter, among other
things, to maintain the control of the United
States over all the channels of radio trans-
mission; and to provide for the use of such chan-
nels, but not the ownership thereof, by persons
for limited periods of time, under licenses grant-
ed by Federal authority, and no such license
shall be construed to create any right, beyond
the terms, conditions, and periods of the license.
No person shall use or operate any apparatus for
the transmission of energy or communications
or signals by radio (a) from one place in any
State, Territory, or possession of the United
States or in the District of Columbia to another
place in the same State, Territory, possession,
or District; or (b) from any State, Territory, or
possession of the United States, or from the Dis-
trict of Columbia to any other State, Territory,
or possession of the United States; or (c) from
any place in any State, Territory, or possession
of the United States, or in the District of Co-
lumbia, to any place in any foreign country or
to any vessel; or (d) within any State when the
effects of such use extend beyond the borders of
said State, or when interference is caused by
such use or operation with the transmission of
such energy, communications, or signals from
within said State to any place beyond its bor-



		Superintendent of Documents
	2012-04-26T16:29:37-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




